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OBJECTIVE:
Theobjectiveof thisseminar isto providethe participantswithinformation about:

1) Federa lawswhich govern child welfare, particularly the Adoption and Safe FamiliesAct;

2) Thelegal process, enabling foster parentsto be active participantsin advocating for thechildren

inther care

3) The permanency planning processand therole of foster parents; and
4) Collaboration among foster parents, agenciesand the courtsto effect better outcomesfor children

andyouthincare.

CAUTION TO THE TRAINER:
Itisadvised that thistraining be conducted by an attorney versed in child welfareissues. Participants
may havelega questionsabout apersonal situation. Theanswersto those questions may go beyond the
scope of theincluded materials. Thetrainer iscautioned to not try to answer questionsbeyond materia
included here or inthe Legal Resource Manual for Foster Parents unless she or he hasresearched the
lawsand regul ations specific to the state or county, whichishighly recommended.

LENGTH OF TRAINING:

3hours

MATERIALSEQUIPMENT:

*

*

*

*

*

PowerPoint Presentation or Overheads

L CD Projector or Overhead Projector
Screen

Computer for PowerPoint

Flip Chart and markers

Handouts (Appendix )

EvduationToadl, if desired
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This curriculum, developed by the National Foster Parent Association, is based on the Legal Resource
Manual for Foster Parents, authored by Cecilia Fiermonte, J.D., American Bar Association Center on
Children and the Law and Regina Deihl, J.D., Legal Advocates for Permanent Parenting. The information in
the manual and this curriculum is based on laws in effect in September, 2004. Participants should be advised
that federal and state laws can change at any time. Thisinformation is not a substitute for legal advice or
counsel. For questions related to specific cases, participants should contact an attorney in their state with

experience in child abuse and neglect cases.

LEARNING OUTCOMES:
Participantswill beableto:

1
2)
3
4)

5)

[dentify how federd law affectschildwelfare

|dentify thekey federal lawswhich govern childwelfare

Discussthreekey areas of ASFA most directly related to how casesare handledin court.
| dentify thefive optionsto be considered in apermanency plan and therole of thefoster
parentineach

Definethefederal review process, how itisaccomplished and how it affectsfoster

parents

TRAINER PREPARATION:

1
2

_ 3
4
5

Read chapter one of the Legal Resource Manual for Foster Parents

Review overheadsor PowerPoint presentation

Reproduce handouts

Obtain equipment

Review the Reference Notes. They areintended asmaterial for the presenter to impart
totheattendees. Pleasebe sureto incorporatetheinformation to amplify material onthe
dides. For your conveniencein locating them, they appear on ashaded background.

For your reference, the A SFA timelineisincluded in the appendix. Thiswill becoveredin
detall in the second training module, “ Dependency Court and Removal of Children” andis
also covered in chapter two of the Legal Resource Manual for Foster Parents.

@ isusedto call attention to information you will want to obtain prior to thetraining.



MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

I. Introduction
A. (Slide#1) Welcome
B. (Side#2) Explainthatthistrainingismoduleoneof a
four-part seriesof trainingsbased uponthe Legal
Resource Manual for Foster Parents. Explainthat the
purpose of themanual, and of thetrainings, isto educate
foster parentsabout thelegal process, givingthemthe
knowledge and confidence to becomeactive participantsin
thesystem.
C. (Side#3) Display acopy of themanua andidentify the
four chaptersof whichitiscomposed.
1. Permanency, Foster Parentsand theLaw
2. Dependency Court and Removal of Children
3. Court Participation By Foster Parents
A Begmun i 4. Allegationsof Mdtreatment
R D. (Slide#4) LearningOutcomes
Tell the participantsthat you expect that by the end of the
sessonthey will...
1. Bemoreknowledgeableabout thefedera lawsthat
governchildwdfare
2. Beabletoidentify key provisonsof ASFA
3. Haveaworking knowledge of permanency options
4. Understandtherolefoster parentsplay in permanency
planning
5. Haveabetter understanding of thefederd review
processand how it affectsfoster parents.
E. (Slide#5) Persona Background: Tell thegroupalittle
about yoursdlf, your job, your training, what experiences

Side#5 you bringtothe followingdiscusson.
‘ F. Read, or paraphrase, paragraphs 1-3 inthe Reference
Notes pg 5.

Slide#1

r"- A
{ _, = )i You should know a
)

o
little about me.
L |
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REFERENCE NOTES

I ntroduction

1. Whenachildisremoved fromtheir homeand placed infoster care, their worldis
thrown off balance. Even though they areleaving ahomewherethey were neglected
or abused, they are often scared, ashamed and nervous about the unknown.

2. Goodfoster parentshelp to restore the balanceto the child’ sworld. Itisfoster parents
who comfort the child, determine hisneeds, provide support, and, oftenlove. Foster
parentsarethe playersin the system who are often unseen, |aboring behind the scenes
to makeahomefor the child. That can mean getting the child enrolledin schoal, taking
him to doctors, making sure hehas contact with hisfamily. Countlessday-to-day needs
get met by foster parents. Foster children often become part of thefamily, confidingin
their foster familiesand turning to them for support.

3. Whileour lega system recognizestherightsof biologica families, foster parentsoften
have noformal rightsgranted to them by legidaturesor courts. It isoften uptothe
fodter parent totaketheinitiativetolearnthe system, sothey can advocatefor themsdlves
andthechildrenintheir care.

4. Thisseminar isintended to educate foster parentsabout thelega process, givingthem
the knowledge and confidenceto becomeactive participantsinthe system. Knowing
how to collaborate with the agency and court benefitsboth foster parentsand foster
children.

5. Therearemany reasonsthat foster parents should actively participatein agency and
court processes. They areofteninthe best position to give an account of the child’'s
well being. Foster parents seethe child every day and have an understanding of the
child'sdevelopmenta level, needs, routines, likes, didikes, etc. That level of knowledge
cannot be achieved by courts or agencies, who have limited contact with thechild.

6. By becoming moreregularly involved, foster parentscan learn about the system, and
gain abetter understanding of how and when to speak up or take action when needed.
If othersin the system become used to hearing from foster parentson aregular basis,
they will bemore comfortablewith foster parents participatingin the courtroom or at
caseplanning meetings. Thecourt and agency will benefit from theinformation offered
by foster parentsand be better able to make sound decisionsbased on more complete
information. Foster parentswho areinvolved and understand the system can be strong
advocatesfor thechildrenintheir care, becauseit isthefoster parentswho often have
the greatest awareness of the child’sneeds.

TrainingModule1 Permanency, Foster Parentsand the Law



MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

G Ask, “Why shouldfoster parentsbecomeactively involved
inagency and court processes?’ Brainstorm afew ideas.
(Slide#6) Usedideto expand upon theseideas.

H. AsK, “If foster parentsshould beactively involvedin agency
and court processes, why isthisnot happening onawide

Slide#7 spread basis?’ Brainstorm afew idess.

(Slide#7) Usedideto expand upon theseideas.

I. (Slide#8) Tell theparticipantsthat thistraining will be
narrowly focused onthefollowing:
1. Federd lawspertaining to permanency
2. Adctiverolefoster parentscan, and should, play inthe
permanency process
3. Basicsof theAdoption and Safe FamiliesAct (ASFA)

1. Outcome Number One:
How federal law affects child welfare
A. Ask thegroup how federa legidationimpacts/directschild
welfareprograms.
1. Elicitresponsesand record onflip chart
2. Summarizeresponsesadding, if necessary, thefollowing
points (Slide#9):

a. Federd law setsforth requirementswhich al states
must follow in order toreceivefedera funding.

b. Federal law cannot directly control statechild
welfare programsexcept through fundingincentives
and pendlties.

B. Federa government sometimes seemsfar removed but federal
legidation providesthe basisfor statelegidation

Transition Satement:
Weknow how federal law impactschild welfare. Thereare
sever al lawsthat directly affect us.

6 Permanency, Foster Parents and the Law Training Module 1



REFERENCE NOTES

7. Therearemany reasonsfoster parentsdo not participatein the process.
Sometimesthey areexpressy excluded. But often they do not participate
because of their own fearsand beliefs, or the beliefsand prejudices of
othersinthe system. Foster parentsoften fear that if they speak upin court
they will bereprimanded, misunderstood, or anger thejudgeand/or agency,
elther of whom may retaliate by removing the child. Learning about the
adversaria processcan help minimize someof thosefears. Inlater chapters,
wewill discusssometechniquesfor presenting onesdlf effectively inthe
courtroom.

8. Improvingfoster parent presencein the courtroomwill makethe
professiondsinvolved morewilling to hear thefoster parent’ spoint of view.
Othersinthe system, such ascaseworkers, lawyers, or judges, may be
wary of hearing from foster parents. They may think foster parentsare
biased against the biological parentsand cannot present an objective
viewpoint or they may fear including foster parentswould betootime
consuming. Judicial resourcesare often strained. Many courtsdeal with
high casel oads and lack timeto devoteto each case. Judgesmay believe
that inviting other playersin, especidly foster parents, who arenot asfamiliar
withthe system, may beaneedlessor ineffective use of time.

9. Whileitistruethat otherswithin the system must become more educated
and aware of theimportant role of foster parents, thereisalot foster parents
candotoimprovetherimage. Foster parentscanlearnthe system, advocate
effectively and present themsel vesasava uablepart of ateamthat isworking
for thebest interestsof the child.

TrainingModule1 Permanency, Foster Parentsand the Law



MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

Slide#10 [11. Outcome Number Two:
‘ | dentify the Key Federal Laws Which
Identify Iheo»:el;OFlzgeig\ Laws which Gova- n Chi I d Wdfar e

Govi hild Welfare

A. (Slide#10) Therearethreemajor federal lawswhichaffect
childrenin care, the Adoption Assistance and Child Welfare
Act of 1980 (PL96-272) , theAdoption and Safe
FamiliesAct (ASFA) and theIndian Child Welfare Act
(ICWA)

1. (Slide#11) TheAdoptionAssistanceand Child

WelfareAct of 1980 (PL 96-272)

a. Display thefirst lineof thedideand ask the
group if they know therequirementsof thisact.

b. Display therest of thedideto summarizethekey
elementsof thelaw oneby one.

c. Define“reasonableefforts” (See Reference
Notes pg. 9)

I mpressupon the particpantsthefollowing:
Theaboverequirementsr eflect one of themain goalsin child
welfare: balancingtherightsof parentstoraisetheir children
freefrom stateintervention with therightsof childrentogrow
up in asafe, stableenvironment. Whileit issometimes
difficult tounder stand why parentswho haveabused or
neglected their children haverights, it iswell-established law
that parentshaveafundamental constitutional right toraise
their children, and that thestatemay only intervenein
exceptional circumstances, such aswhen achild hasbeen
abused or neglected. Parentscannot bedeprived of this
fundamental right without due processof law, which basically
includestheright to defend themselvesand theright tolegal
representation. Protectingfamily rightsbenefitsparentsand
children by keeping familiestogether, aslongaschildren are
safe.

8 Permanency, Foster Parents and the Law Training Module 1



REFERENCE NOTES

Adoption Assistance and Child Welfare Act of 1980 (PL 96-272)

PL 96-272 requires courtsto makefindingsthat the agency has made reasonable effortsto prevent achild
from being removed from the home, and that remaining in the homeis contrary tothechild’swelfare.

Thefindingsthat the agency made reasonabl e effortsto prevent remova must be made within 60 days of
the child being removed fromthehome. Reasonableeffortsfal into threecategories: Reasonableefforts
toreunify thefamily, reasonableeffortsto prevent removd , and reasonableeffortstofindizethe permanency
plan. Reasonableefforts might include providing substance abuse and anger management counseling,
remova of the perpetrator from the home and mental health assistance.

Thelaw aso requiresthe agency to make ongoing reasonable effortsto reunify childrenwiththeir parents.

Thevery first court order that authorizesthe child’sremova fromthehomemust containafindingthatitis
contrary tothewelfare of the child to remaininthehome. Thelaw a so addressed concernsthat children
werelingeringinfoster care by providing for initial 6-month and 18-month case reviews and subsequent
reviewsevery 12 months.

Congressenacted theselaws out of aconcern that middle class social workers might be quick to remove
children from homesthat did not conformto average middle class standards, and that they weretoo quick
to give up on parents before offering them services and supportsthat could help them remedy the causes
of abuseand/or neglect.

Thereasonableeffortsrequirementsareintended to makeremoval alast resort and to encour age
social workerstowork toreunify families. Thereason for placing children in foster careisto
keep them safe, not to givethem greater advantagesthey may receivein afoster home. When
risk of harm iseliminated, children should remain with their parents.

TrainingModule1 Permanency, Foster Parentsand the Law



MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

Side#12 2. (Slide#12) TheAdoptionand Safe FamiliesAct
-4 (ASFA) wasenactedin 1997.
a. Congressiond reactionto storiesof childreninthe
systemwithout permanency
b. Concern about children being returned to unsafe
homes
c. Statestatutesamended to conformto federal
requirements
d. Statestatutescanbemorerestrictivethan federa
law, but not less
e. ProcedurestoaccomplishASFA goasvary from
Stateto state
3. IndianChildWedfareAct (ICWA)
B. Tell theparticipantsthat ASFA and ICWA will be

coveredingreater detail later inthe seminar.
Transtion Satement:

It isclear that theAdoption Assistanceand Child Welfare
Act of 1980 and ASFA impact foster care. ASFAisvery
comprehensiveand recognizesthevaluablerolefoster

Adoption and Safe Families Act

parentsplay. Let’stakeagood look at some of its
components.

V. Outcome Number Three:
Identify Three Key Areas of ASFA
Directly Related to How Cases are
Handled in Court
A. Therequirementsof ASFA areincorporated into both the
law and regulationsof the U.S. Department of Health

Side#13 and Human Services. Regulations interpret and give
— guidanceonimplementation.
Directy res ey sres a7 B. (Slide#13) Say, “ASFA hasthree major
Handled in Court Commnmts"

1. No Reasonable Efforts(to reunify, in some cases)
2. Mandaory Filing
3.  Permanency Hearing

10 Permanency, Foster Parents and the Law Training Module 1



REFERENCE NOTES

ASFA Enactment

Congresswasreacting to storiesabout children languishing in foster care without permanent plansfor
their future. They were also concerned about children being returned to their parents homeswhen
those homeswere unsafe.

OnceA SFA wasenacted, sateshad to amend their own statutesto conform to thefedera requirements.
Not all state statutes use the exact language contained in the federal law. Aslong asthe state law
accomplishesthefedera god, it meetsthefedera requirement. Therefore, if you try tolocate“ ASFA”
instatelaws, youwill not find asection with that title. Each federal requirement iswoveninto existing
statelaw.

Statesare also free to enact statutesthat are morerestrictive than federa laws. For example, in some
states permanency hearingsare held more frequently than every 12 monthsasrequired by ASFA.

Proceduresto accomplish ASFA goalsalso vary among the states. For example, in some states, the
agency may haveto bringamotionto obtain certain typesof relief, whilein others, aforma motion may

be unnecessary.

Another exampleof how proceduresdiffer isthat in some statesthe court must make certain findings,
evenwherethosejudicid findingsarenot required by federal law.

TrainingModule1 Permanency, Foster Parentsand the Law
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MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

Slide#14 C. (Slide#14) Activity #1: ASFA Components

Say, “We regoing to need an understanding of these
components becausethey arevery important to what we
do. Thebest way to dothisistoteachtolearn, so
wearegoingtodivideinto groups.”

1. Dividethelargegroupintothreesmall groupsand

Handouts No reasonableefforts assign each group to one of the above components
Mandatory filing of ASFA.
Permanency hearing 2. Giveeach member of thegroup acopy of the
information ontheir topic. (Appendix)

Slides#15-26

[ s | 3. Giveeachgroup alarge pieceof paper and
e markers and ask them to choose arecorder

4. Givethegroupsabout 15 minutesto go throughthe
information and record on chart paper the most
important factsto present to the group.

5. Post the piecesof paper onthewall and ask the
recorder to present the committeefindingsto the
wholegroup.

6. Besurethat thereporting coversthe most important
points bolded inthe Refer ence Notes pages 13-15

7. (Slides#15-26) After thecommitteereports, use
thedides to summarizewhat they havelearned,
discussing thoroughly so participantsknow what each
major component of ASFA means.

Transition Satement:

Thepermanency planning requirementsof ASFA more
directly impact foster parentsthan noreasonableefforts
and mandatory filingdeadlines. Itisimportant for foster
parentstounder stand theoptionsand know how they can
participatein theprocessof moving childrenintheir care

to permanency. That iswhat wearegoingto donow.

12 Permanency, Foster Parents and the Law Training Module 1



REFERENCE NOTES

ASFA Basics

No Reasonable Efforts

1. ASFA restricts somewhat the requirement that agenciesmust alwayswork to reunify
families (asrequired by PL 96-272). Under ASFA, the agency may seek acourt order
relieving them of the duty to make reunification effortsin some cases. Thethree
circumstances, or grounds, under which the agency may chooseto seek such an order include:

a. When aggravated circumstancesar e present

Thefedera law doesnot define*” aggravated circumstances,” thoughthefedera law suggestsa
definition of abandonment, torture, chronic abuse and sexua abuse. Variousstateshave
defineditindifferent ways. For example, some statesincluderepeated failureto remedy
substance abuse asan aggravated circumstance. Be awarethat eventhough statesmay usethe
sameterm, e.g., “aggravated circumstances,” thoseterms are defined in state statute and case
law, so stateswill vary intheinterpretation of thoseterms.

b. When certain crimeshavebeen committed

The conviction must bemadein crimina court; afinding by thefamily or other court will not
apply. When acriminal actionisbeing appealed, the court must weigh the appropriateness of

making reasonableeffortsinlight of the child’sdevel opmental needs.

c. Whentheparent’srightstoanother child havebeen previously terminated

Thisground doesnot apply if the parent voluntarily gave up parental rightstoachild. Itis not
necessary that therights have been terminated in the samejurisdiction wherethe ongoing
proceedingsaretaking place. Often, the agency will not know if the parent hashad other
children. If, through discussionwith thechild or family, thefoster parent learnsthat another
child of the parent has been freed for adoption through Termination of Parental Rights(TPR),
thefoster parent should communicatethat to the agency.

2. Itisimportant to understand that even wherethe above exceptionsto thereasonable efforts
requirement applies, theagency may still seek toreunify thefamily. For example, whererightstoa
previous child wereterminated many years ago, the agency may decidethat circumstanceshave
changed enough to allow the parent, with servicesand support, to be ableto parent thechild. This
could happen where the agency decidesthe parent has attained greater maturity, hasremedied a
substance abuse problem, or in other ways has demonstrated abetter ability to parent.

3. When an agency appliesto the court for an order absol ving them of the duty to make reasonable
effortsto reunify, they may only stop reunification effortswhen ordered by acourt. If thecourt
disagreeswith the agency, the agency must continueto make reasonable efforts, evenif one of the
exceptionsspecified in ASFA applies.

TraningModule1 Permanency, Foster Parentsand the Law 13



REFERENCE NOTES

Mandatory filing of Ter mination of Parental Rights Petition

1. ASFAalsorestrictstheamount of timeachild staysin foster carewithout being freed for
adoption through ater mination of parental rights(TPR) proceeding. The agency is
required to file a petition to terminate parental rights when a child has been in foster care
for 15 out of the most recent 22 months unless one of the following exceptions apply:

a. Thechildisplaced with arelative.

Thefedera government hasnot defined whoisarelative: Statelaw and/or policy determine
whether arel ative placement isan exception to the TPR requirement. Thoughtheagency is
not required to freethe child for adoption when placed with arelative, they may certainly
chooseto go ahead and terminate parental rights, where adoption isthe best planfor the child.

b. Theagency cannot providetheservicesit (the agency) hasdeemed necessary to

reunify thechild with thebirth family.

Thisdoes not mean that the exception applieswhen the court or another party inthe case
arguesthat the agency hasnot done everything they can to reunify thefamily. Rather, itisfor
use by the agency in the event the agency cannot providethe servicethe agency (and not
another party) has deemed necessary. For example, if aparent wereonawaiting list to
receive servicesand had not received all the necessary servicesat the 15-month mark, the
agency might chooseto document thisexceptioninthe caserecord.

c. Therearecompellingreasons.

Thisthird exceptionisthe hardest to apply. Thefederal |aw doesnot define” compelling
reasons.” TheA SFA regulations specify only that the compelling reasons must be caseand
child specific. Theagency might decidethat breaking the bond between the child and parent
would be harmful to the child. If theagency documentation showsvery specificfacts, for
examplethat atherapist hasmadethis termination, then that would qualify asa compelling
reason.

In some states, the compelling reasons are subject tojudicial review, so that thejudge

would makethefina determination of whether the child should befreed for adoption.
Otherwise, theagency makesthefinal decision. Eventhough one of the exceptionsexists, the
agency could still chooseto freethechild for adoption. Theexceptionscontainedinthe
federal law are optionswhich the agency may choose to apply.

Also, theagency isalwaysfreeto TPR beforethe child hasbeeninfoster care 15 months; if
statelaw allowsit. 1nsomestates, theagency isrequired tofileaTPR petition sooner than
15 months.
2. Whilethedeadlinescenter around thefiling of a petition , therearegenerally no
requirementsthat thepetition beheard within aparticular amount of time.

a. Whilethereisagrowing recognition that child welfare cases should be handled quickly, some
courtsstill don’t have the resourcesto makethat happen.

14 Permanency, Foster Parents and the Law Training Module 1



REFERENCE NOTES

w

b. When casesaredelayed in court, thefoster parent can play arolein moving the caseaong

by reminding the agency and court that the child iscontinuing to grow and form attachments
whilethe court caseislanguishing. For example, letting the parties know how adoption

might affect change of schools, may motivatethe playersto movethe casemorequickly. (How
to bring upissuesin court isdiscussed in subsequent modules.)

c. TheTPR proceeding can aso get held up during the appeal process. In some states appealscan

takealong time, while other stateshave worked toimprovetheir systemsto be morereflective
of ASFAtimelines. If acaseisheld up onappeal, the court still hasto conduct regular reviews
in compliancewithASFA timelines.
Thefoster parent should taketheopportunity toremind thecourt, theagency, and the
attorneysin the casethat the child iscontinuing to develop and form relationshipswhile
the caselingers.
Whilethereislittleafoster parent can do about acase on appeal, there may be methodsthe
attorneys can useto speed the apped . Some of those methods might includefiling motionsto
oppose extensions, or asking that the case otherwise be expedited.

Permanency Hearing

New typeof hearingrequired by ASFA.

a. Must beheldwithin 12 monthsof the child'sentry into foster care.

b. Somestatesmay require court reviewsmorefrequently than every 12 months.

C. Theredafter, apermanency hearing must be held every 12 months.

ASFA doesnot clearly define permanency hearings, but it doesdefinewhat they arenot:
a. Not paper reviews

b. Not out of court proceedings

c. Notmeredtipulations

Theintent isthat there be ameaningful review by the court, with all the parties present. But the
procedure can vary widely from stateto state, or even locality to locality. For example, ASFA does
not requirethat formal testimony betaken, i.e., having witnessestake the stand and swear to an
oath, though some courts may requireit.

Purposeof thehearing

a. Todecidethepermanency planfor thechild.

Thoughitistechnically not required at the permanency hearing, the court usually makesthefinding

o whether theagency ismaking reasonable effortsto finalize the permanency plan for thechild.

b. Noextrafunding provided by ASFA
Though A SFA added the new requirement to conduct permanency hearings, it did not allot any
extrafunding to courtsor agencies. Some courtshave had to strain to find the resourcesto
conduct these additional hearings. There may be sometemptation to cut them short and not give

themfull attention. If thefoster parent hasinformation necessary to the court, it may beup tothe

foster parentto bringit to the court’ sattention. (Training modulestwo and three give specific
detailson sharinginformation with the court.)

TrainingModule1 Permanency, Foster Parentsand the Law
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MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

V. Outcome Number Four:

| dentify the five options to be considered in a
Cutcome #4 permanency plan

Identify the Five Options to be

Considered In 8 Permenency Plen A. (Slide#27) Tell thegroup that there arefive acceptable
;. P permanency plansunder ASFA
S f e B. Thoughtermsmay vary among the states, the categories
arefixed, and listed inthe order of most to least
permanent:
Reunification
Adoption
Guardianship
Placement withaFit and Willing Relative
APPLA
(Another Planned Permanent Living Arrangement)
Slide#28 C. (Slide#28) Explainthat the court makesthedecision,
Al based on input from case manager
T\which plan ts adopted, and the judge 1. Judgeneedscurrent and completeinformation.
e flt1'll 2. Explainthat foster parentsplay aroleinthedecision
e oo by providing information from:
a. Thelr ownobservations
b. Information obtained from therapigts, teachers,
case managers, etc.
Notethat foster parents should not attempt to
providethe court with specific reportsfrom
others, but, rather givethejudge enough
informationto alow her to decidewhether to
seek further factsfrom theagency or othersin
contact withthechild.
D. (Slide#29) Concurrent Planning
S 1. Exploringtwo or more permanency plansat the
,'), sametime
2. Not mandated by ASFA, butisalowedandis
becoming accepted asabest practice becauseit can
moveachild morequickly to permanency

o~ DN PRF

Slide#29
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Deter mining the Permanency Plan

The decisions should be made on anindividual, case-by-case basi s based on the child’s specific needs
and desires. It cannot be emphasized enough that each situationisdifferent and there areno formulasfor
determining what isbest for achild. That iswhy itisimportant to take athorough look at thechild’s
Stuation, inlight of themost accurate, current information available.

Concurrent Planning

Concurrent planning isbecoming accepted asabest practice becauseit can move achild morequickly to
permanency. For example, if the agency hashad concurrent plansof returnto parent and placement with
relative and at the permanency hearing it becomes clear that the parent cannot carefor the child, the
agency doesnot haveto start from scratch to come up with anew plan. The child can be placed with the
relative assoon as practicable. At the permanency hearing thejudge need only approveone planfor the
child, though the agency should makeitsintentionsasto al plansknownto theparties, including thechild.

Per manency Plan Options

1. Reunification

a. ASFA favorsreunification above other plans.
b. Most preferred permanency optionisto reunify the child and parent, when appropriate.
»Unlessapreviousdetermination had been madethat reunification efforts should cease, the
judge should rule out reunification before considering another plan.
»Theregulations state the judge can consider reunification so long asthe parent isworking
diligently ontheplan, and atimelimit can be placed on thereunification period that is
cong stent with the child’s developmental needs. Thejudge need not order the child homeon
that day, but can consider extending the reunification period for adefined period of time.
»Thefoster parent isoften in the best positionto offer information on how an extended period
of reunificationwill affect thechild.
Helpful informationincludes:
»Degree of bonding with the parent
=\Whether the child hasformed attachmentswith thefoster family or other caregivers.
»Thejudge cannot determinethesethingsfrom looking at alegd file, unlessthecaseplan
includes such information and was sent to the court. In some states, the case plan must
gotothecourt, in othersit may be sent asamatter of custom.

TraningModule1 Permanency, Foster Parentsand the Law 17



MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

Side#30 3. Aspart of concurrent planning, foster parents
L interested in adoption should make their interest known
totheagency
4. Responghility of foster parentsto support agency in
permanency planning, including reunification
5. Later moduleswill explorein greater detail how
foster parentscan maketheir interest in adoption
known inanon-threatening manner.
E. Activity #2: Permanency Options(Slide#30)
1. Dividetheparticipants intofivesmall groups.

Activity #2: Permanency Options

key points on chart
ent to the other groups.

Handoutsfor activity _
tWo: 2. Assigneach group to one of the above permanency
Reunification plan options.
Adoption 3. Giveeach member of thegroup acopy of the
ELERETELY informationontheir topic. (Appendix)
Placement witha _ )
Fitand Willing 4. Giveeachgroup alarge pieceof paper and markers.
Rdative 5. Ask each group to choosearecorder.
APPLA 6. Givethegroupsabout 15 minutesto go throughthe
handout, sel ecting the most important information to
present to the group.

7. Post the piecesof paper onthewall and ask the
recorder to present committeefindingsto the
wholegroup.

8. Besurethat thereporting coversthe most important
pointsin the Reference Notespgs. 17, 19, 21- 23,
25 and onthedlides.

9. (Slides#31-42) After thecommitteeshave
reported, usethedides (didethumbnails
continued on page 20) to summar izewhat they
havelearned.

10. Askif thereareany other issuesthey think ajudge
might want to hear about.
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> Foster parents can bemost hel pful by giving thejudgea “ sngpshot” of thechild.
=|sthechildismatureenoughto ask for help if neglect or abuse should recur?
»Canthechild feed himself?
=Bealonefor extended periodsof time?
=Doesthe child have aneed for routine?
»Doeshehaveany specia medical or educationa needs?
=|tispossiblefor the parent to have compl eted atreatment plan but not be ableto carefor
achild'sspecia needs. Thefoster parent can ensurethat the child’sunique
developmenta needsare considered, asrequired by theregulations.
»Safety isthemost important considerationinwhether to returnachildtothe parent.
There may be disagreement on the standard—should it be that the parent has compl eted the
service plan, that the child would be safe, that the cause of theinitial abuse or neglect has
been remedied? Idedlly, al of thesethingsshould be considered.
2. Adoption
a. Adoptionisthesecond preferred option and can only proceed only after both parents’ rights
have beenterminated.
b. Should beconsidered andimplemented or ruled outin every caseunlessreunificationis
certain.
c. Cangiveasenseof belonging and acceptancethat less permanent planscannot.
d. Legd Risk
Theagency should not wait until thereisan adoptivefamily waiting in thewingsbefore
freeingthechildfor adoption. If childrenarenot freed for adoption, they are often
classfied as“legal risk,” meaning that thereisachancetheagency may not prevail at the
TPR stage. Some adoptive parents may not want to consider childrenin the“legal risk”
category.
e. ASFArequirestheagency to moveswiftly after aTPR petitionisfiled toidentify, recruit and
retain an adoptiveresourcefor thechild.
f.  Thecourt should makeafull inquiry into whether there are any adoptive resourcesfor the
child.
0. Whenthefoster parent wishesto adopt, those intentions should be made known tothe
agency and thecourt.
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Slide#33

Adoption

onsidered unless reunification rtain

> Identification of a perspective adoptive

Id &

counseling,
time court and legal fe

Slide#37

Guardianship

Grants Parental Right
Responsibilities
» Protection
»Education
> Care and control of the p
ody of the

on makin

Placement with a
Fit and Willing Relative
ay decreas
should not b d upon
or negative

to clearly under
s bonds and attachment:
current placement

Example:
> Older teer
ho are
er parents
majority
he birth

an tribe has identified an APPL,
only. APPL not to be
of children, only on a

Slide#34

Open adoption agreements can be hard to
enf
y want onsult with an
ering into h an
agreement

Guardianship

» De en th n
child, but adoption has been ruled out

> Definition: “A judicially created relationship
between child and guardian which is intended
to be perme
1ced by the b the guardian of
1 parental righ to the child

» Child cannot be returned to the child’s birth
< hout court consent

»Lack of f al help for guardian family
v Agencies may have funds to continue

Another Planned Permanent Living
Arrangement (APPLA)
»Least preferred living arrangement

»Cannot be use a “catch-all.” Must be
deliberat ightful p

APPLA

hould include services and supports

>Connection ought with
supportive adult e community

le
»mmit to raising the child until

and court of any long-
d for extra support or
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h.  Openadoption

>»Where atherapist has determined that the child should maintain abond with the
biological family, an open adoption may be considered. Most statesrecognize open
adoption.

»Agreement isentered into at thetime of adoption allowing some contact between the
child and thebiologica parent. May beasminimal asgreeting cards, or as
comprehensiveasregular visits.

>»Generally hard to enforce. A foster parent considering entering into an open adoption
should consult an attorney to clarify the obligationsand any repercussionsif the
conditionsarenot met.

i. Adoptionsubsidy
»Another issuefoster parents may wish to explorewith an attorney, if denied by the

agency, iswhetehr they aredigiblefor an adoption subsidy. Therulesare somewhat
complex and help may be needed in deciphering them. Itisalso not well known that
adoption subsidies can be negotiated and, depending on the state, includethingssuch as
counseling, special servicesand one-time court and legal fees.

J.  Giventhehigh degreeof permanence and belonging adoption conferson achild, theinquiry
into adoption asthe plan should be asthorough aspossible. Dismissing it without thorough
consideration could result in the child being denied astable, permanent family.

3. Guardianship

a. Whenthereissomeoneinthechild slifewhowishesto carefor the child, but adoption has
beenruled out, after careful consideration, guardianship may bethebest plan.

b. Thefederd definition of guardianshipis“ajudicidly created rel ationship between child
and guardianwhichisintended to be permanent and self-sustaining asevidenced by the
transfer to the guardian of certain parentd rightswith respect tothechild.”

»Parentd rightsinclude:

1) Protection;

2) Education,

3) Careand control of the person;
4) Custody of the person; and

5) Decison making.

»Defining guardianship iscomplicated by thefact that alegal arrangement may meet the
federal definition above, and thusbeavalid permanency plan, but statesmay not refer to

itas“guardianship.” They may useanother term suchas*custody.” Tofurther
TraningModule1 Permanency, Foster Parentsand the Law 21
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complicatethings, some statesmay have astatutethat refersto “guardianship” butitis
not permanent enough to meet thefederal standard.

c. Insum, theplacement arrangement must not be onethat isnot so easily undonethat the
guardian can return physical custody of the childtothebiologica parent without the
court’sconsent. To do so could put thechildin harm’sway, if the parent has not rectified
theconditionsthat led to the original abuse/neglect.

d. Disadvantages

» More easily undonethan an adoption.

> ack of financia helpfor familiesdoing aguardianship.
» Some states have experimented with providing guardianship subsidies. At thistime, the
main source of assistancefor familesisTANF, which issubject toincometestsand work
requirements. A “childonly” TANF grant isnot based on thefamily’sincome, nor doesit
carry federa work requirements, but it isgenerally substantially lower than an adoption or
guardianshipsubsidy.
+ Agenciesmay havefundsto continueto provide servicesto achild placed under a
guardianship. If foster parentsbelievethe child should continueto receive services, they
should inform the agency and then speak upin court.
+ The court hasthe authority to order the agency to provide services, aslong as thereis
ameansfor theagency to providethe servicesrequested. Theagency and court may
overlook servicesfor thechild, sincethey are not asaware of the everyday needsas
thefoster parent.

4. Placement with aFit and Willing Relative

a. Decreasethechild sanxiety and provide some continuity and stability.

b. Decisionsshould not be made based on generalitiesand assumptionsabout families.
Negativeassumptionsaremade: For example, that therelative must be asunfit asthe
biologica parent becausethey comefrom the samedysfunctiona family dynamics. Courts
should not rely on assumptionswhen making assessments about rel ative placements, but
should make chil d-specific determinations.

Positiveassumptions. Just becausethereisabiological bond, an assumption should
not be madethat thereisan emational bond between therelativeand thechild.

c. Courtsshould becareful tolook closaly at the proposed rel ative placement to decide
whether it truly isbest for the child.

d. Ifthechildisplacedwithardativefromthebeginning of thecase, it iseasier to decideat
the permanency hearing what the appropriate plan should be. Thequestionsat that point

22
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will mogt likely revolvearound how to makethe rel ative placement aspermanent as
possible.

e. Relativessometimesdo not wishto adopt becausethey do not want to seea TPR occur.
When arel ative does not wish to adopt, the court should determinethe reasons.
Sometimes, the rel ative may not be aware of adoption subsidies, or may not be aware of
available post-adoption services. If no oneaskswhat the barriersto adoption are, the child
may needlesdy remainin aless permanent Situation.

f. It becomesmoredifficult to make adecision about rel ative placementswhen the child has
beeninanon-relativefoster homeand arelative expressesan interest in being aresource
for thechild.

g. Court should haveaclear understanding of thechild’s bondsand attachments. A child may
not only havea strong bond to thefoster family, but to the community wherehelives,
whichincludesthingslike hisschool, friendsand extracurricular activities. |dedly, thecourt
will want to consider theeffectsof breaking those bondsin order to placethechildwitha
relative. Thefoster parent isinauniquely situated position to offer that informationto the
court.

h. Relativessometimesoffer to take children becauseof family pressure. Thoseworking with
thechild should make an effort to uncover therelative'scommitment level. A child should
not be moved from astable home unlessthe proposed placement isboth stable and
secure.

5. Another Planned LivingArrangement (APPLA)
a. Under ASFA, long-term foster careisnolonger apermanent option.

However, when the more permanent options of reunification, adoption, guardianship or relative

placement have been ruled out, another planned permanent living arrangement (called APPLA)

may beanoptionfor thechild. AnAPPLA may bechosen only if theagency has

documented compelling reasonsbased on the child’ suniquesituation. Asdiscussedinthe

above section on TPR exceptions, compelling reasons must be child and case specific. The

requirement to document compelling reasons appliesto both TPR exceptions and the choice of
APPLA. They aredistinct requirements, i.e., compelling reasonsnot tofile TPR must be
documented separately from the compel ling reasonsto choose APPLA.

b. Federal regulationsdo not defineAPPLA, but offer some guidance on what constitutesan

APPLA.

TrainingModule1 Permanency, Foster Parentsand the Law
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V1. Indian Child Welfare Act (ICWA)
A. (Slide#43) Purposeof ICWA
Tell the participantsthat | CWA was enacted to address
concernsthat Indian children were being taken of f
reservationsand adopted without tribesbeing given
adequate opportunity to plan for thechildren. Notethat only
thebasic provisionsasthey relateto thissubject are
addressed.
B. Basicrequirementsof ICWA
1. Agency must givenaticetothetribewhenachildis
placedinfoster care.
2. Failuretoprovidenoticemay resultin delaysor
disruptioninacase.
3. Morestringent requirementsto TPR than statelaws.
Theagency hasahigher burdeninaTPRinvolving
Native American children.
4. Agency should act swiftly in caseswhereachildis
feltto becovered under ICWA.
5. Foster parentswho becomeawarethat achildin
their care hasNative American blood should alert the
agency immediately.

Trangtion Statement:

Federal laws, asinter preted by thestates, havea profound
effect on foster careprograms. Lawswithout monitoring
can belargely ineffective. Itisfor thisreason that the
federal government hasareview processto attempt to
ensurecompliance. Foster parentscan bepart of that
process.
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>»Theregulationsstate that “far too many children are given the permanency plan of long-term
foster care, whichisnot apermanent living situationfor thechild.”
»Threeexamplesof APPLAS

1. Anolder teen who requests emancipation;

2. Achildwith asignificant bond to the parent, but whose parent cannot carefor the child
duetoemotiona or physica disability andthechild’s foster parent hascommitted to
raising thechild to the age of mgjority and tofacilitate vigtation with the parent;

3. WherethelndiantribehasidentifiedanAPPLA.

>»Examplesare meant to give guidance, not create strict guidelines. Theregulationsare clear that
compel ling reasons should not be created for broad categoriesof children. We cannot say that an
APPLAwill bechosenfor al older teens, or dl children whose parentshaveadisability. The
child’sown unique circumstances must be considered informul ating apermanent plan.

. Thepermanent plan should include services and supports necessary to makethe placement as

permanent aspossible. Thisisparticularly importantinanAPPLA, wherethe child will not havean

adoptiveor biologica family toturntofor support after being released from agency custody.

. Connectionsfor the child should be sought through supportive adults. That could mean facilitating

vigtationwith distant rel atives, or fostering involvement in community or school groups.

. APPLA doesnot ruleout achildlivinginfoster care until adulthood, but it doesrequirethefoster

parent to commit to raising the child until adulthood. Itisunacceptablefor thechildtobeplacedin

foster care and then moved from hometo home. If thefoster parents need extrasupportsor

servicesto makealong-term commitment, they should notify the agency and court of their needs.

WhileAPPLA istheleast preferred option, it isan option wherecompelling reasonsexist,

and where no more permanent planisavailable. But becauseimpermanent placementsare

generally recognized as being detrimental to children, APPLA should only be chosen after a

close examination of what would beinthechild' sbest interests. Itisimportant not to usethe

APPLA asa“catch-all” for situationsthat do not fit the other plans. Rather, it should bea

deliberate, thoughtful Iplan, madeinlight of the child’sunique needsand wishes.

TraningModule1 Permanency, Foster Parentsand the Law 25



MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

VIIl. Outcome Number Five:
Define the Federal Review Process, Why
it is Done, How it is Accomplished and
How it Affects Foster Parents

e #5: Define the Federal

Process, Why itis Done, A. (Slide#44) Tell thegroup that there aretwo major

s Accomplished and How it

Two malor fede federd reviews, thelV-E Review and the Child and
S £ Family ServiceReview (CFSR)
1. Purpose--Toensurecompliancewith federal law and
regulaion
2. Effect--Shapesdtate policy, without dictating State
policy
B. (Slide#45) Discussthemajor pointsof thelV-E Review
using theslideand Reference Notespg. 27
phndex.htm 1. Bascally apaper review
2. Auditorsexaminefilesto besure caseshave met IV-E
eligibility requirements, that al necessary informetion,
including judicia findingsare documentedinthecase
record. For moreinformation:
www.acf.hhs.gov/programs/ch/cwr p/index.htm
. Tell thegroup that Child and Family Service Reviews
(CFSR’s) are outcomedriven , comprehensivereviews.
1. (Slides #46-51) Usingthedidesand
ReferenceNotespgs. 27, discussthefollowing:
a. Theprocess
b. Programimprovement plans(PIP's)
c. Howthereviews affect statepolicy
d. Foster parent associationinvolvement
inthe process
2. Firstround of reviewsto be completedin 2004

26 Permanency, Foster Parents and the Law Training Module 1



REFERENCE NOTES

Federal Reviews

1. 1V-EReview. Thisisbasically apaper review, wherefederal auditorsexaminefilesto be surethat
caseshavemet thebasic 1V-E digibility requirements, i.e., that al necessary information, including
judicial findingsare documented in the caserecord. Court ordersmust contain the reasonable
effortsfinding and thefinding that it iscontrary to thewelfare of thechild to remaininthehome.

2. Child and Family Service Reviews (CFSR)

Inan effort to conduct more meaningful, outcome driven reviews, thefederal government hasbegun
conducting child and family servicereviews(CFSR’s). The CFSRreviews aretimeintensive. They
were begunin 2001 and all 50 stateswill be completedin 2004. Thereviewsare comprehensive,
and thistraining cannot addressall of thetechnical requirements, but it isimportant for foster
parentsto understand how the CFSR’sare shaping child welfare, and to understand how they, as
foster parents, may be ableto participatein the CFSR process.
a. TheCFSR processinvolvesanumber of discrete steps. » Datasharing; » The state’ sown report;

» On-dtereviews, including stakeholder interviews, »Federad rating of the Sate;

» ProgramImprovement Plan
b. Thestepsinvolvecollaborative efforts between the statesand federal government.

» Datasharingisdonebetween the state and federal governments

» Thedtatepreparesasealf report. Thisismeant to giveapictureof the state’schild welfare

system. With datafrom thefederal government, the state producesitsown report.

>» On-sitereviews

1. Thefedera government choosesthree siteswithinthe statein whichto conduct onsite
reviews. At least one of those sitesmust includethe state' slargest metropolitan area.

2. On-dtereviewsare conducted by teams consisting of both stateand federa reviewers.

3. Duringon-gtereviews, theteamsreview paper files, and also conduct interviewswith the
playersinthe caseinorder to get aclearer picture of how the casewashandled. Interviews
couldincludealmost anyonewho wasinvolved, including agency workers, thechild, the
parent, thejudge, and thefoster parents.

Stakeholder interviews. Reviewers interview stakeholdersinthechildwelfaresystemin

order tolearn more about the systemitself and how it isoperatingingenera. Stakeholders

caninclude anyonewho has contact with the child welfare system, including foster parents.
» Federal government ratesthestatesintheareasof child safety, permanence and well-being.
» Program Improvement Plan (PIP)

After therating, the state draftsitsown Program Improvement Plan (PIP) which addresses

areas needingimprovement. Thestateswill bere-reviewed after the PIP period (2 years) and

if the state has not shown substantia conformity, thenthefederal government will financidly
penalizethe state.

Many states have set up committeesto make surethat the stateis on track with each phase of the CFSR.

It may be advantageousfor foster parent associationsto becomeinvolved in the processas

stakeholders. Each statehasoneor moredesignated personsresponsiblefor CFSR

imlementation. Foster parent associationsmay wish toreach out tothestateliaisonin order to
becomepart of the planning team, or to giveinput asa stakeholder.
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Instructions: Make monitoring of complianceinvolvesfoster parentsassignifi-

alongscroll toroll cant partnersin moving children to per manency. ASFA
out. You canuse

scribblesto smulate
writing.

Transition Statement:
Wehave spent timereviewing how federal legislation and the

clearly speakstofoster parentsin avery significant way.
Sateshaveprogram improvement plansto addressareas
wheresupport, servicesand involvement need to beim-
proved. Thereason? Toimproveoutcomesfor childrenin
care. Social workersand foster parentswant thesamething
for children. Therefore, itisimportant that thetwowork very
closely together. Inthisnext ssgment we are goingto look at
thechangingroleof foster parents.

VIlI. Changing Role of Foster Parents
@ A. Roll outthe"list” of foster parent responsibilities
(Seelnstructions) to present inahumorousway al
thetasksfoster parents perform.

B. Explainthat theroleof foster parentsischanging
fromthat of caregiver tothat of aprofessonal
providing carewhilebeing very involvedin planning
and preparing for thefuturesof childrenintheir care.
ASFA providesfoster parentswith theright to be

ares involvedinwaysthey have not before.

e C. Explainthat it will taketimefor changeto become
ingrained. Inthemeantime, there may be conflicting
viewpointsof thefoster parent’srole between
agenciesand foster parents.

D. (Slides#52-55) Usethe dslidesand see Reference
Notespgs. 29 & 31 for talking pointsabout the
how therole of foster parentsischanging.
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Changing Role of Foster Parents

Professionasin the child welfare system may havediverseviewsof thefoster parent’srole. Foster
parents may themsel ves become confused or overwhelmed by the number of hatsthey are expected to
wear. It may be helpful tolook at each part that afoster parent must play, in order to gain perspective
ontheunique, often challenging role of thefoster parent.

Contractual Role

Thefoster parent isoften seen as someonewho merely hasacontractual rolewith thechild welfare
agency to provide servicesin exchangefor money. Whiletechnically that iscorrect, that definitionfallsto
realizetheimportant rolefoster parentsplay inthelivesof children who are placed withthem. Agencies
who adhereto thisstrict definition of thefoster parents' role may haverigid expectations of thefoster
parent, expecting them to follow every request of the agency without complaint, and to never question
agency practice.

I nformation Gatherer

Sometimes agenciesrecognizetheimportance of using foster parentsto gather information about the

child or thefamily, but fail to act oninformation thefoster parent hasgiven, or may accept information
haphazardly, or only when the caseisbeing prepared for court. Foster parentsmay feel that they canonly
“speak when they are spokento.” Or they may befrustrated that they areallowed to “report” onthe
child’'sgtuation, yet are unableto make suggestionsfor positive change.

Participant in Reunification

Foster parentsare often expected by the agency to participatein the reunification plan for thechild and
hisbiologica family. That may includetransporting the child to visitation, actually supervising visitation, or
even mentoring the birth parents. If the agency expectsthefoster parent to actively participatein the
reunification plan, there should be clear expectationsfor thefoster parent. Foster parentsoftenfeel torn
when they fedl they have aduty to report unsafe behavior by the parents, yet don’t want to appear to be
opposing reunification. A regular, systematic way for foster parentsto report information to the agency
should be used, so foster parentsdon’t report only “bad” behavior on the part of the birth parents.

Foster parents often feel conflicted when they become attached to the child and desireto adopt or bea
permanent resource. They are expected to be part of the reunification team, yet are expected to show
commitment to the child as soon asthe agency decidesreunificationisnot theplan. Playingthisdual role
can be confusing to foster parents, especially if not given any support from the agency.

The caretaking that foster parents do extends beyond meeting the basi ¢ day-to-day needs of the child.
They often play therole of advocate. Thefoster parent, who interactswith the child onadaily basis,

hol dsthe much-needed information that courts and agencies need. Foster parentsknow about the child’s
medical needs, educational progress, social connections, emotional state and ahost of other factorsthat
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E.. Brainstormwaysinwhichfoster parentsand socia
workerscould improve outcomesfor kids. Areas
may include, but not belimited to, thefollowing:

1. Communication

2. Savices

3. Procedures
Record on chart paper.

Transition Satement:

Thereareboth publicand privateprogramsthat attempt to
involvefoster parentsin theprocessof moving children to
permanency. In sodoing, recognition isgiven for the
valuableinsight they can providefor thechildrenintheir
care. Oneof themost successful istheAnnieE. Casey
Foundation’sFamily-to-Family program.

F. (Side#56) Family-to-Family. Usethedideto
briefly discussthisprogram

G (Slide#57) Discusstheimpact of government and
privateinitigtitves

Transition Satement:
A veryimportant part of the CFSR processdirectly impacts
foster parents.
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areoften not seenas“ strictly legal.” Because of their knowledge about the child’ssituation, the
foster parent isin the best position to advocate for services. Courtsand agencies should welcome
information from thefoster parentsin order to meet the child’ shealth, safety and well-being needs.

Publicand Privatelnitiatives

Fortunately, thereisagrowing recognition that foster parentshaveasignificant part to play in child
welfare cases. Thefederal Child and Family Service Reviews measure permanency and well-being,
which reflect the stability and security of thechild’s placement. The permanency andwell being
outcomes measurewhether the childisthriving, not just being kept out of immediate harm’sway. A
Nationa Program, Annie E. Casey Foundation’s Family-to-Family, encourages agenciesto make
foster parents part of ateam. And state statutes and policies are beginning to recognizethe need to
includefoster parentsin the process.

TrainingModule1 Permanency, Foster Parentsand the Law
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Slide#58 H. (Slide#58) Impact of CFSR process. Usethedlide
T — todiscussthefollowing:
1. Outcomesrelated to foster parents
Foster parent recruitment and retention
Fogter parent training
Fogter parent input and involvement
Addressing the unmet needs of foster parents
Noticeand opportunity to be heard
2. Most of the states have had to addressfoster
parent issuesin their Program Improvement
Plans (PIP'9)

©® oo T

Slide#59

IN SUMMARY

VIIl. Conclusion

Slide 60 A. Using dides#59-66, recap themain points

TPk werars programs of thetraining

B. Thank theparticipantsfor their contributiontothe
outcome of the seminar

C. Thenexttrainingmoduleis “Dependency Court and
Removad of Children”

D. Thelegal Resource Manual for Foster Parents
can be downloaded at no cost from the NFPA
website at www.NFPAinc.org or ahard copy can
be purchased from the national office of NFPA.
Training onthe next three modul es can be obtained
by contacting the NFPA office.

E. Evduaion

Slide#63
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CFSR’s

The Child and Family Service Reviewsmeasure several outcomesdirectly related tofoster parents:
foster parent recruitment and retention; foster parent training; foster parent input and invol vement;
addressing the unmet needs of foster parents, and notice and opportunity to be heard. Additionaly,
other measures, for example, stability of placement, arerelated to functioning in thefoster home.
Almost al of the statesreviewed so far have had to addressfoster parent issuesintheir program
improvement plans. Withthefederal government signaling theimportance of foster parentsasa
resource, state policiesand practicewill begin to reflect that consideration aswell. A number of State
PIPS say that foster parentswill receive additiona support intheform of respite care, peer support
groupsor additional assessment of foster parent needs. Other states are making more concerted
effortstoincludefoster parentsinfamily planning.

TrainingModule1 Permanency, Foster Parentsand the Law
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ACTIVITY: ASFABASICS
No Reasonable Efforts

1. ASFA restricts somewhat the requirement that agencies must always
work toreunify families (asrequired by PL 96-272). Under ASFA,
the agency may seek acourt order relieving them of the duty to make
reunification effortsin some cases. Thethree circumstances, or
grounds, under which the agency may chooseto seek such an order
indude:

hy
0.

a. When aggravated circumstancesar e present

Thefederal law doesnot define* aggravated circumstances,” though thefederal law suggestsa
definition of abandonment, torture, chronic abuseand sexua abuse. Variousstateshave
defineditindifferent ways. For example, some statesincluderepeated failureto remedy
substance abuse as an aggravated circumstance. Beawarethat eventhough statesmay usethe
sameterm, e.g., “aggravated circumstances,” thosetermsare defined in state statute and case
law, so stateswill vary intheinterpretation of thoseterms.

When certain crimeshavebeen committed

The conviction must bemadein crimina court; afinding by thefamily or other court will not
apply. When acriminal actionisbeing appea ed, the court must weigh the appropriateness of
making reasonableeffortsin light of the child’sdevel opmental needs.

When the parent’srightstoanother child havebeen previoudly terminated

Thisground doesnot apply if the parent voluntarily gave up parental rightstoachild. Itis not
necessary that therights have been terminated in the samejurisdiction wherethe ongoing
proceedingsaretaking place. Often, theagency will not know if the parent hashad other
children. If, through discussion with thechild or family, thefoster parent learnsthat another
child of the parent has been freed for adoptionthrough Termination of Parental Rights(TPR),
thefoster parent should communicatethat to the agency.

2. Itisimportant to understand that even wherethe above exceptionsto thereasonable efforts
requirement applies, theagency may till seek toreunify thefamily. For example, whererightstoa
previous child wereterminated many yearsago, the agency may decidethat circumstanceshave
changed enough to allow the parent, with servicesand support, to be ableto parent thechild. This
could happen wherethe agency decidesthe parent has attained greater maturity, hasremedied a
substance abuse problem, or in other ways has demonstrated abetter ability to parent.

3. When an agency appliesto the court for an order absolving them of the duty to make reasonable
effortsto reunify, they may only stop reunification effortswhen ordered by acourt. If thecourt
disagreeswith the agency, the agency must continueto make reasonable efforts, even if one of the
exceptions specified in ASFA applies.






ACTIVITY: ASFA BASICS

Mandatory filing of Termination
of Parental Rights Petition

1)
-E\

1. ASFAalsorestrictstheamount of timeachild staysin foster carewithout being freed for
adoption through atermination of parental rights(TPR) proceeding. The agency is
required to file a petition to terminate parental rights when a child has been in foster care

for 15 out of the most recent 22 months unless one of the following exceptions apply:

a. Thechildisplaced with arelative.
Thefedera government hasnot defined whoisarelative: Statelaw and/or policy determine
whether arel ative placement isan exception to the TPR requirement. Thoughtheagency is
not required to freethe child for adoption when placed with arelative, they may certainly
chooseto go ahead and terminate parental rights, where adoption isthe best plan for the child.

b. Theagency cannot providethe servicesit (the agency) has deemed necessary to
reunify thechild with thebirth family.
Thisdoes not mean that the exception applieswhen the court or another party inthe case
arguesthat the agency hasnot done everything they canto reunify thefamily. Rather, itisfor
use by the agency in the event the agency cannot providethe servicethe agency (and not
another party) has deemed necessary. For example, if aparent wereonawaitinglist to
receive servicesand had not received all the necessary servicesat the 15 month mark, the
agency might choose to document thisexception in the caserecord.

c. Therearecompellingreasons.
Thisthird exceptionisthe hardest to apply. Thefederal law doesnot define” compelling
reasons.” TheASFA regulations specify only that the compelling reasons must be caseand
child specific. Theagency might decidethat breaking the bond between the child and parent
would be harmful to the child. If the agency documentation showsvery specificfacts, for
examplethat atherapist hasmadethis termination, then that would qualify asa compelling
reason.



In some states, the compelling reasons are subject tojudicial review, so that thejudge

would makethefinal determination of whether the child should befreed for adoption.
Otherwise, theagency makesthefinal decision. Eventhough one of the exceptionsexists, the
agency could still chooseto freethechild for adoption. Theexceptionscontainedinthe
federal law are optionswhich the agency may choose to apply.

Also, theagency isalwaysfreeto TPR beforethe child hasbeeninfoster care 15 months; if
statelaw allowsit. 1nsomestates, theagency isrequired tofileaTPR petition sooner than
15months.

2. Whilethedeadlinescenter around thefiling of apetition , therearegenerally no
requirementsthat thepetition beheard within aparticular amount of time.

a.

Whilethereisagrowing recognition that child welfare cases should be handled quickly, some
courtsstill don’'t have the resourcesto make that happen.

When casesaredelayedin court, thefoster parent can play arolein moving the casealong
by reminding the agency and court that the child iscontinuing to grow and form attachments
whilethecourt caseislanguishing. For example, letting the partiesknow how adoption
might affect change of schools, may motivatethe playersto movethe casemorequickly.
(How to bring up issuesin court isdiscussed in subsequent modules.)

The TPR proceeding can also get held up during the appeal process. In some states appeal's
cantakealongtime, while other stateshave worked to improvetheir systemsto be more
reflectiveof ASFA timelines. If acaseisheld up on appedl, the court still hasto conduct
regular reviewsin compliancewithASFA timelines.

Thefoster parent should taketheopportunity toremind thecourt, theagency, and the

attorneysin the casethat the child iscontinuing to develop and form relationshipswhile
thecaselingers.

Whilethereislittleafoster parent can do about acase on appeal, there may be methodsthe
attorneys can useto speed the gppeal . Some of those methods might includefiling motionsto
oppose extensions, or asking that the case otherwi se be expedited.



ACTIVITY: ASFA BASICS
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Permanency Hearing

1. Newtypeof hearingrequired by ASFA.
a. Must beheldwithin 12 monthsof the child’sentry into foster care.
b. Somestatesmay require court reviewsmorefrequently than every 12 months.
c. Thereafter, apermanency hearing must beheld every 12 months.
2. ASFA doesnot clearly define per manency hearings, but it doesdefinewhat they arenot:
a. Not paper reviews
b. Not out of court proceedings
c. Notmeredtipulations
Theintent isthat there be ameaningful review by the court, with all the parties present. But the
procedure can vary widely from stateto state, or evenlocality to locality. For example, ASFA does
not requirethat formal testimony betaken, i.e., having witnessestake the stand and swear to an
oath, though some courts may requireit.
3. Purposeof thehearing
a. Todecidethepermanency planfor thechild.
Thoughitistechnically not required at the permanency hearing, the court usually makesthe
finding of whether the agency ismaking reasonabl e effortsto finaizethe permanency planfor the
child.
b. Noextrafunding provided by ASFA
Though A SFA added the new requirement to conduct permanency hearings, it did not allot any
extrafunding to courtsor agencies. Some courtshave had to strain to find the resourcesto
conduct these additional hearings. There may be sometemptation to cut them short and not give
them full attention. If thefoster parent hasinformation necessary tothecourt, it may beupto
thefoster parent to bring it to the court’ sattention. (Training modulestwo and threegive
specificdetailson sharing information with thecourt.)







Activity: Permanency Plan Options

1. Reunification

a. ASFAfavorsreunification aboveother plans.

b. Most preferred permanency optionisto reunify the child and parent, when appropriate.

»Unlessapreviousdetermination had been madethat reunification efforts should cease, the
judge should rule out reunification before considering another plan.

»Theregulations state thejudge can consider reunification so long asthe parent isworking
diligently ontheplan, and atimelimit can be placed on thereunification period that is
consistent with the child’sdevel opmental needs. Thejudge need not order the child homeon
that day, but can consider extending the reunification period for adefined period of time.

»Thefoster parent isofteninthebest positionto offer information on how anextended period
of reunificationwill affect thechild.

Helpful informationincludes:
=Degree of bonding with the parent
=\Whether the child hasformed attachmentswith thefoster family or other caregivers.
»Thejudge cannot determinethesethingsfromlooking at alegal file, unlessthecaseplan
includes such information and was sent to the court (in some states, the case plan must go
tothe court, in othersit may be sent asamatter of custom).

»Foster parentscan bemost hel pful by giving thejudgea “ snapshot” of thechild.

=| sthe child mature enough to ask for help if neglect or abuse should recccur?
»Canthechild feed himself?

=Can thechild bea onefor extended periodsof time?

=Doesthe child haveaneed for routine?

=Doesthechild have any special medical or educationa needs?

»Itispossiblefor the parent to have completed atreatment plan but not be ableto carefor
achild's specia needs. Thefoster parent can ensurethat the child’sunique devel opmental
needsare considered, asrequired by theregulations.

»Safety isthemost important considerationinwhether to returnachild to the parent.
Theremay be disagreement on the standard—should it be that the parent has compl eted the
serviceplan, that the child would be safe, that the cause of theinitial abuse or neglect has
beenremedied? Idedlly, al of thesethings should be considered.






Activity: Permanency Plan Options

2. Adoption

a.

Adoptionisthe second preferred option and can only proceed only after both parents’ rights

have beenterminated.

Should be considered and implemented or ruled out in every caseunlessreunificationis

certan.

Can giveasense of belonging and acceptancethat less permanent planscannot.

Legd Risk

Theagency should not wait until thereisan adoptivefamily waiting in thewingsbefore

freeingthechildfor adoption. If childrenarenot freed for adoption, they are often

classfied as“legal risk,” meaning that thereisachancetheagency may not prevail at the

TPR stage. Some adoptiveparents may not want to consider childrenin the“lega risk”

category.

ASFA requiresthe agency to move swiftly after aTPR petitionisfiled toidentify, recruit and

retain an adoptiveresourcefor thechild.

The court should makeafull inquiry into whether there are any adoptiveresourcesfor the

child.

When thefoster parent wishesto adopt, thoseintentions should be made known tothe

agency and thecourt.

Open adoption

>Whereatherapist has determined that the child should maintain abond with thebiological
family, an open adoption may be considered. Most states recognize open adoption. An
open adoptionisoneinwhich an agreement isentered at the time of adoption,
alowing some contact between the child and the biol ogical parent. The contact may be
asminimal asholiday and birthday cards, or ascomprehensiveasregular visits.

»Allowsthechild to maintain somecontact with the birthfamily whiletill alowingthe
child to have the benefits of asafe and stable adoptivefamily.

»Open adoption agreementsare generally hard to enforce, however. If thecaseis
returned to court for afailureto meet the conditions of the agreement, the standard
usualy appliedis“the best interestsof the child,” i.e., the court need not enforcethe
termsof the agreement, but will look at what isbest for thechild at that point. A foster
parent cons dering entering into an open adoption should consult an attorney to clarify the
obligations, and any repercussionsif the conditionsare not met.



i. Adoptionsubsidy
»Another issuefoster parents may wishto explorewith an attorney, if denied by the
agency, iswhether they aredigiblefor an adoption subsidy. Theadoption subsidy rules
aresomewhat complex and help may be needed in deciphering them. Itisa so not well
known that adoption subsidies can be negotiated and include things such as counseling,
poecid servicesand one-time court and legal fees.

J. Given the high degree of permanence and belonging adoption conferson achild, the
inquiry into adoption asthe plan should be asthorough aspossible. Dismissing it without
thorough consideration could result in the child being denied the benefit of astable,
permanent family.



Activity: Permanency Plan Options

3.Guardianship

a. Whenthereissomeoneinthechild slifewhowishesto carefor the child, but adoption has
been ruled out, after careful consideration, guardianship may bethebest plan.

b. Thefedera definition of guardianshipis“ajudicialy created rel ationship between child and
guardian whichisintended to be permanent and self-sustaining asevidenced by thetransfer
totheguardian of certain parenta rightswith respect to thechild.”
>»Parenta rightsinclude:

1) Protection;

2) Education;

3) Careand control of the person;

4) Custody of the person; and

5) Decison making.

»Defining guardianship iscomplicated by thefact that alega arrangement may meet the
federa definition above, and thusbeavalid permanency plan, but statesmay not refer to
itas“guardianship.” They may useanother term suchas*custody.” Tofurther
complicatethings, somestates may have astatutethat refersto “guardianship” butitis
not permanent enough to meet thefederal standard.

c. Insum, the placement arrangement must not be onethat isnot so easily undonethat the
guardian can return physical custody of the child tothebiologica parent without the
court’sconsent. To do so could put the childin harm’sway, if the parent has not rectified
theconditionsthat led to the original abuse/neglect.

d. Disadvantages
» More easily undonethan an adoption.

»Lack of financid helpfor familiesdoing aguardianship.

Some states have experimented with providing guardianship subsidies, but at thistimethe

main sourceof assstanceisTANF (Temporary Ass stance to Needy Families), for which

most familiesat the middle classand aboverangedo not qualify.

+ Agenciesmay havefundsto continueto provide servicesto achild placed under a
guardianship. If foster parentsbelievethe child should continueto recelive services, they

should inform the agency and then speak upin court.

+ The court hasthe authority to order the agency to provide services, aslong as thereisa
meansfor the agency to providethe servicesrequested. The agency and court may
overlook servicesfor thechild, sincethey are not asaware of the everyday needsas
thefoster parent.






Activity: Permanency Plan Options

4. Placement with a Fit and Willing Relative
a. Decreasethechild sanxiety and provide some continuity
and gtability.
b. Decisonsshould not be made based on generalitiesand

assumptionsabout families.
Negativeassumptionsaremade: For example, that therelative must be asunfit asthe

biologica parent becausethey comefrom the samedysfunctiona family dynamics. Courts
should not rely on assumptionswhen making assessments about rel ative placements, but
should make chil d-specific determinations.

Positiveassumptions. Just becausethereisabiological bond, an assumption should
not be madethat thereisan emational bond between therelativeand thechild.

c. Courtsshould becareful tolook closaly at the proposed rel ative placement to decide
whether it truly isbest for the child.

d. Ifthechildisplacedwithardativefrom thebeginning of thecase, it iseasier to decideat
the permanency hearing what the appropriate plan should be. Thequestionsat that point
will most likely revolve around how to make therel ative placement as permanent as
possible,

e. Relativessometimesdo not wish to adopt because they do not want to seeaTPR occur.
When arelative does not wish to adopt, the court should determinethereasons.
Sometimes, the relative may not be aware of adoption subsidies, or may not be aware of
available post-adoption services. If no oneaskswhat the barriersto adoption are, thechild
may needlesdy remainin alesspermanent situation.

f. It becomesmoredifficult to make adecision about rel ative placementswhen the child has
beeninanon-relativefoster homeand arelative expressesan interest in being aresource
for thechild.

g. Court should haveaclear understanding of thechild's bondsand attachments. A child may
not only havea strong bond to thefoster family, but to the community wherehelives,
whichincludesthingslikehisschool, friendsand extracurricular activities. 1dedly, thecourt
will want to consider theeffectsof breaking those bondsin order to placethe childwitha
relative. Thefoster parentisinauniquely situated position to offer that informationto the
court.

h. Reativessometimesoffer totakechildren becauseof family pressure. Thoseworkingwith
the child should makean effort to uncover therelative’scommitment level. A child should
not be moved from astable home unlessthe proposed placement isboth stableand
secure.







Activity: Permanency Plan Options

5. Ancther Planned LivingArrangement (APPLA)

a. Under ASFA, long-termfoster careisnolonger a
permanent option. However, whenthemore
permanent optionsof reunification, adoption,

guardianship or rel ative placement havebeen
ruled out, another planned permanent living arrangement (called APPLA) may bean option

for thechild. AnAPPLA may bechosen only if the agency hasdocumented compelling reasons

based on the child’'sunique situation. Asdiscussed inthe above section on TPR exceptions,

compelling reasonsmust be child and case specific. Therequirement to document compelling
reasons appliesto both TPR exceptionsand the choice of APPLA. They aredistinct requirements,

i.e., compelling reasonsnot to file TPR must be documented separately from the compelling

reasonsto chooseAPPLA.

b. Federal regulationsdo not defineAPPLA, but offer some guidance on what constitutesan

APPLA.

>»Theregulationsstate that “far too many children are given the permanency plan of long-term
foster care, whichisnot apermanent living Situation for thechild.”

»Threeexamplesof APPLAS

1. Anolder teen who requestsemancipation;

2. Achildwith asignificant bond to the parent, but whose parent cannot carefor thechild
duetoemotiona or physica disability andthechild’s foster parent hascommitted to
raising thechild to the age of mgjority andtofacilitate vigtation with the parent;

3. WherethelndiantribehasidentifiedanAPPLA.

»Examplesare meant to give guidance and not to create strict guidelines. Theregulationsare
clear that compel ling reasons should not be created for broad categoriesof children. For
example, we cannot say that an APPLA will bechosenfor all older teens, or dl children
whose parentshaveadisability. Thechild’sown unique circumstances must beconsideredin
formulating apermanent plan.

c. Thepermanent plan should include servicesand supports necessary to makethe placement as
permanent aspossible. Thisisparticularly importantinanAPPLA, wherethe child will not
havean adoptiveor biological family toturntofor support after being released from agency

custody.



d. Connectionsfor the child should be sought through supportive adults. That could mean
fadlitating visitation with distant relatives, or fostering involvement in community or school
groups.

e. APPLA doesnot ruleout achildlivinginfoster care until adulthood, but it doesrequirethe
foster parent tocommit to raising the child until adulthood. I1tisunacceptablefor thechildto be
placedinfoster care and then moved from hometo home. If thefoster parentsneed extra
supportsor servicesto make along-term commitment, they should notify the agency and court
of their needs.

f. WhileAPPLA istheleast preferred option, it isan option wherecompelling reasonsexist,
and where no more permanent planisavailable. But becauseimpermanent placementsare
generally recognized as being detrimental to children, APPLA should only be chosen after a
close examination of what would beinthechild' sbest interests. Itisimportant not to usethe
APPLA asa*“catch-all” for situationsthat do not fit the other plans. Rather, it should bea
deliberate, thoughtful Iplan, madeinlight of the child’sunique needsand wishes.

0. APPLA cannot beused asa“catch-all” for situationsthat do not fit the other plans. Rather, it
should beadeliberate, thoughtful plan, madein light of the child’sunique needsand wishes.



‘s)sIxd uoseal Buladwod e Jo ‘Ajiwe} sy aeyljigeyal 0} Aiessaoau paweap eEpepinoid Jou sey Aouabe ‘aaje|al e Aq oy pased Buiag si pjiyd :pajuawnop st suoljdaoxa Buimo||o) 8y} Jo BUO SSajun

*awoy 8y} WOoJj paAOWaI SI PJIYD aYpIRl® 8Agpapnipe JO 8)ep ay} JO Ja1|Jea 8y} asn ‘Syjuow gz Jo G| ay} Jo Buueay Aousuewsad ay) aAey 0} uaym Bunjejnojed usypa 4

"Jow s aulpeap yjuow Z| 8y} se Buoj se sBuipassold ayy ul juiod JayjouriEpgpriinegy e ‘Bulieay Aousuewlad ay) Je apew usyo s apew aq ueld ay} 8zi|eul} 0) SHOYe 8|qeuoseal Jey) UoleulwlIslep ay] ,

"syjuow xis A1oAs 80U0 Jses| Je pjay aq Jsnu i ‘Unod 8y} Aq play si Bulieay mairsl auy 4.

9JED I8)S0}
Il JoBuoj ou s pIyo [puUN
'sow | Alans aouo jses|
e sbueay Aousuewsad

pue ‘sow g Alons
90UO JSB9| 1B SMAINDY

uonisodsig
Juoneipnipy

up(d Aousuewuad

U} 9ZI[Bul} O} SpeW a1am
SHOYS 9|qeuoseal Jey}
uoleulwlslep [eipne

ueld ay) (leoB ayy s1
a7Ieul) 0] SpBW SJoM (pataplo 1) uondope }i)
SHoYS 9|qeucseal jey} BunesH uonned BuniesH
uopeulwisiap [eipnf uoneulwa| ddlald Kousuewlad
Anwey ayy
7 7 7 Ajlunai 0} apew
9q Jou []1MSLI0Je
7 7 s|qeuoseal jey)
. uoneulwI)ep
sow¢l dvsy dvsv skep og |eolpnp
dvsy 'sow G| ‘'sow z| ‘'sow 9
Anwey auy
7 7 7 7 Ayunal 0y spew
7 7 7 7 aq /j1mspoye
s|qeuoseay
BuuesH Juonned 1BunesH Aousuewsoad Huuesy
uoneulwiIa] ddl a4 Malnay

or—

|eAOWwal HC®>®LQ
0O} epew aJom
SH0Yd o|qeuoseal
Jey} uoneuiwialep
[ewipn(

‘skep 09 ulyIM

(JopJo W02 3811y
awoy ay} uj urewal

0} P1yo o alejjem

8y} 0} Alesjuoo st} jeyy
uolneuILLIBep [BIoIpN[

aleo

ol
usye)
PIlUD

Original appeared iMaking it Permanent: Reasonable Efforts to Finalize Permanency Plans for Foster Children (2002), by
Cecilia Fiermonte and Jennifer Renne, published by the ABA Center on Children and the Law. Reprinted with permission.






