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from Legal Resource Manual for Foster Parents
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OBJECTIVE:
Theobjectiveof thisseminar is to providethe participantswith informeation about:
1) Dependency court, how it worksand therole of thefoster parentinit, and
2) How to respond when achild isremoved from afoster homefor reasons other than
maltreatment allegations.

CAUTION TO THE TRAINER:

Itisadvised that thistraining be conducted by an attorney versedin child welfareissues.
Participants may have questionsabout apersona situation. Theanswersto those questionsmay
go beyond the scope of theincluded materials. Thetrainer iscautioned to not try to answer
guestions beyond material included hereor inthe Legal Resource Manual for Foster Parents.
Itwill behelpful to the participantsif thetrainer knows specificsof thelawsinthejurisdictionin
whichthetrainingisbeingheld. At variouslocationsthroughout thecurriculumarenotations
suggesting what specific information thetrainer would be advised to researchin preparation for
doingthistraining.

LENGTH OF TRAINING:
3hours

MATERIALSEQUIPMENT:
*  PowerPoint Presentation or overhead projector
* LCD projector, if using PowerPoint
*  Computer for PowerPoint
*  Screen
*  Hlipchart and markers
*  Maskingtape
* Legal Resource Manual for Foster Parents
*  Handouts



This curriculum, developed by the National Foster Parent Association, is based on the Legal Resource
Manual for Foster Parents, authored by Cecilia Fiermonte, J.D., American Bar Association Center on
Children and the Law and Regina Deihl, J.D., Legal Advocates for Permanent Parenting. The information in
the manual and this curriculum is based on laws in effect in September, 2004. Participants should be advised
that federal and state laws can change at any time. Thisinformation is not a substitute for legal advice or
counsel. For questions related to specific cases, participants should contact an attorney in their state with
experience in child abuse and neglect cases.

LEARNING OUTCOMES:
Participantswill beableto:
1) Discussthepurposeof dependency court and how it differsfrom crimina court
2) Listthesequenceof court processes, the purpose of each phase and therole of
foster parentsin each
3) Ligtfivecircumstancesfor which achild might beremoved fromthefoster home
4) Discusstheresponsbilitiesof thefoster parentswhenachildisremoved
5) ldentify therightsand protectionsthat foster parentsmay havewhen achildistobe
removed from their homefor reasons other than maltreatment allegations

Trainer Preparation:

___ 1. Readchapter two of the Legal Resource Manual for Foster Parents, or the

Reference Notes sectionsincludedin the curriculum.

Review overheadsor PowerPoint presentation.

Reproduce handouts.

Obtain equipment.

The Reference Notesareintended asmaterial for the presenter toimpart tothe

attendees. Pleasebe suretoincorporatetheinformation.

Research state/local lawsand/or regulationsin areasidentified inthe curriculum.

7. Review the PowerPoint dides. They provideacomprehensiveoutlineof the
materid.

|.U" |:'> |0° N

o

2@ iIsusedto cal your attention to trainersnotesto review beforethetraining, or additional
@ research you should do prior to thetraining



MATERIALSNOTES

OUTLINE/INSTRUCTOR ACTIVITY

Slide#1

# 0
265

Slide#2

Allegations of M

esource Manual

oster Parents

|. Introduction

A.
B.

F.

(Slide#1-2)Welcome

(Slide#3) Explainthat thistrainingismoduletwo of a

four-part seriesof trainings based uponthe Legal

Resource Manual for Foster Parents. Explainthat the

purpose of themanual, and of thetrainings, isto educate

foster parentsabout thelegal process, givingthemthe
knowledge and confidence they need to becomeactive
participantsin the system.

(Slide#4) Display acopy of themanua andidentify the

four chaptersof whichitiscomposed.

1. Permanency, Foster Parentsand the Law

2. Dependency Court and Removal of Children

3. Court Participation for Foster Parents

4. Allegationsof Matreatment

(Slides#5-6)  Learning Outcomes

Using thedides, tell the participantsthat you expect that by the

end of the session they will beableto...

1. Discussthe purposeof dependency court and how it differs
fromcrimina court.

2. Listthesequenceof court processes, the purpose of each
phase and therole of foster parentsat each.

3. Ligfivereasonswhy achild might beremoved fromthe
foster home.

4. Discusstheresponsibilitiesof thefoster parentswhena
childisremoved.

5. Identify therightsand protectionsthat foster parents may
havewhen achildisto beremoved fromtheir homefor
reasons other than maltreatment alegations.

(Slide#7) Persona Background: Tell thegroup alittle

about yoursdlf, your job, your training, what experiences

you bring to thefollowing discusson.

(Slide#8) Read the Reference Notes page 5.

Dependency Court and Removal of Children

Training Module 2



REFERENCE NOTES

Abuse and neglect at the hands of birth familieshappens. You know that. That iswhy you areafoster
parent. Itiswhat bringschildreninto“thesystem.” Everyonewhoworkswith child welfareknowsthat
sometimesthe system worksjust fine; other timesit doesnot. Whichever way it worksinthe caseof a
particular child, that child’sjourney through the systemisgoing to betraumatic. Thegoa isto minimize
thetraumain any way possible.

Thischapter focuses on what happensin dependency court when achild isremoved from the birth home
and thefoster parent role at each stage of the process. It also addressestheremoval of foster children
from their foster homes and the circumstances under which that occurs as well as foster parent
responsibilities, rightsand protectionsin that Situation.

TrainingModule2 Dependency Court and Removal of Children



MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

Transition Satement: Wewill begin with the processesthat
takeplacein dependency court, what happensat each phase,
and what to expect when you goto court. Therearestages
for which you arerequired toreceivenoticeand havean
opportunity tobeheard and other phasesfor which you are
not required toreceivenotice. You will seethat thereare
hearingsfor which you arenot likely to haveany infor mation
for thecourt and other sat which you will not participate
unlessyou obtain party status.

II. Outcome Number One:
Dependency Court
A. (Side#9) Say,"Dependency court hasasitssolefunction
dedingwith childrenindifficult family situations. It seeksthe
best possible outcomefor children and makesjudgments about
thebest way to keep them safewhilehonoringthe
congtitutiona rightsof the parents. 1t also seekstofix the
problemsthat brought the caseto court.”
B. (Slide#10) How DoesaDependency Court Case Begin?
1. Initiatedwhenacall aleging abuseisreceived
2. Thecaseworker investigatesthe alegation and meetswith
thechild.
3. Thecasaworker needsto determineif thechildisin
imminent danger of harm. Shehastwo options:
a. (Slide#11) Provideservicestothefamily and
continueto monitor the Situation.
b. Removethechildandfile apetition of neglect
with the court.
c. Closethecase.
Transition Statement: Thereareafewtermsand general
proceduresit will be helpful for you toknow regarding
dependency court.

6 Dependency Court and Removal of Children Training Module 2



REFERENCE NOTES

The Purpose of Dependency Court

A dependency case, onethat may lead to removal of achild from the birth parents, often beginslong
beforeit entersthe court system. A caseisinitiated when acall regarding suspected maltreatment ismade
to the state' schild abuse hotlinefor investigation. A caseworker investigatestheallegationsand usually
hasaspecified period of timeto meet with the child. Thefull investigation must be completed withina
specified period of time, typically two monthsor so, again asdefined in State Satute.

The casaworker not only determineswhether abuse or neglect hasoccurred, but a so whether the
childisat risk of future harmif allowed to remain with the birth parents. In dependency cases, achild can
beremovedif therisk of futureof harmisimminent, which meansthat thesituation createsarisk witha
high likelihood of harmto the child. The caseworker must decidewhether serviceswould reducetherisk
and allow the child to remain in the home safely. The caseworker hasthe option to provide services,
perhapsaparent aide, to seeif that reducestherisk of harmto thechild. Shemust then continueto
monitor the situation. If the situation does not improve, the caseworker may file apetition of neglect asking
the court toremovethechild. Asdiscussed in chapter one, thejudgewill haveto makeafinding that
reasonabl e effortswere made to prevent removal. For example, when one parent has sexually abused the
child, acourt order may mandate that the offender be removed from the home. The court will order no
contact with thechild by the offender. That may constitute reasonable effortsto allow thechild to remain
safely inthehome.

When acasaworker removesachild, thelaw requiresacourt hearing (oftenreferredto asa
shelter care or removal hearing) very quickly, typically within oneto threedays. Theagency must asofilea
petition, which isadocument with fact-specific alegationsthat the parent (or other person legally
responsi blefor the child) mistreated thechild. In court, thejudge*hears’ the petition, that is, shehears
evidenceregarding the alegationsin the petition. Thejudge can order the agency to return thechild home,
placethechild temporarily infoster care, or, in some states, order the child be placed with arelative or
other suitableindividual, such asagrandparent or non-custodia parent.

TraningModule?2 Dependency Court and Removal of Children 7



MATERIALSNOTES

OUTLINE/INSTRUCTOR ACTIVITY

Side#12

Slide#13

. (Slide#12linel) Hearingsvs. Trias

1. “Hearing’ isterm most often used in dependency cases

2. Structureof thehearingmay beformal, strictly adhering
to “rulesof evidence,” or lessforma withrules
somewhat relaxed

3. Judgeshavedifferent personditiesandimpart different
tonesto their courtrooms

. (Slide#12line2) Rulesof EvidenceMay Apply

1. Rulesof evidencecomplexinnature

2. Say,“ ‘Hearsay'” isaexampleof aruleof evidence
foster parentsmay encounter. Hearsay meansrepesting
something someone else hastold you. Becausethat
personisnot availablefor cross-examination, hearsay is
generdly not allowed in court. However, theremay be
exceptionsin dependency court.”
Examples
a. Statementsby thechild
b. Statementstoacaseworker by thealleged

perpetrator or parent

. (Slide#12line 3) Foster parentsmay be subpoenaed to

testify or may voluntarily goto court to provideinput for the

court to consider, aswill be discussed in the Court

Participationtraining.

1. A subpoenarequiresan gppearance.

2. Tedifyinginvolvesswearing an oath.

3. Direct questioningwill bedoneby theattorney who
asked that they testify.

4. Cross-examination, designedto* pokeholes’ inthe
testimony isdone by the opposing counsel.

5. Writteninformation provided to the court can bethebasis
of both direct questioning and cross-examination.

(Slide#13) Say, “ Dependency courts seek to protect

childrenand rehabilitatefamilieswhen possible.”

1. Independency court criminal chargeswould not be

8 Dependency Court and Removal of Children Training Module 2



REFERENCE NOTES

The court processin adependency caserevolvesaround how to keep the child safeand how to
fix the problemsthat caused the abuse or neglect. Many times, the maltreatment will not risetothelevel
of acriminal action, so thewhole caseishandled in dependency court. If thedistrict attorney presses
crimina charges, both casesmay proceed at the sametime, in both criminal and dependency court. The
two cases proceed in two separate courts because the dependency court and criminal court servetwo
different functions. The criminal process punishesand deterscriminal acts. Dependency court doesnot
punish parents, but strivesto provide safety, permanence and well-being to children whilerehabilitating
the parents, where possible.

The agency petitionsthe dependency court to obtain acourt order directing an uncooperative
parent to participate in servicesand to placethe child in foster carewhen necessary. Theagency’sroleis
to rehabilitate thefamily, and to obtain permanency for thechild.

After the shelter care hearing, the case proceedsthrough thefollowing stages: adjudication, which
determineswhether abuse or neglect occurred; disposition, which determineswhat servicesthefamily
requires,; the permanency hearing, discussedin chapters1 and 2; and, if thefamily cannot bereunited,
termination of parental rights(TPR). Each phaseisdescribesin detail below.

Atthefirst court appearance after apetition for neglect isfiled, thejudgewill assignthe parents
an attorney. Thejudge may assign an advocatefor the child, often referred to asaguardian ad litem, or a
similar term. The advocate may be an attorney, or, if not, may work under the supervision of the
attorney. A government attorney will typically represent theagency in court. Somejurisdictionsuse
CASA (Court Appointed Specia Advocate) representativesto advocatefor the children, in additionto
legal advocates. The roleof the CASA representativeisto be another set of eyesand earsfor the court
and to be surethe child’sinterests are protected.

All atorneysinthe casehaveethica obligationstotheir clients. Those obligationsincludethe duty
to keep their confidences, and to provide zeal ous advocacy.

Our systemisadversarid, and it can sometimes seem that the partiesare unwilling to cooperate.
But the adversarial systemismeant to protect al partiesby allowing them to present their case, and to
refute evidence presented by others. Many dependency courtsarelessformal andlessadversarial,
recognizing that the dependency court servesauniquefunction, and that the adversaria model, which
evolved beforetherelatively recent devel opment of dependency law, doesnot always servethe purpose
of promoting cooperation.

Theterm*“trial” meansaformal proceeding wherethejudgetakes or hears evidence presented
by the attorneysin accordance with the state laws of evidence, most commonly referred to as*” rules of

notes continued page 15...

TraningModule?2 Dependency Court and Removal of Children 9



MATERIALSNOTES

OUTLINE/INSTRUCTOR ACTIVITY

Slide#14

Trainer Note:
Therearetelevsion
showsthat demon-
dratethedifference
between depen-
dency and crimind
court quitewell.
Judging Amy is
based on the day to
day operationsof a
real juvenile court
judge. Someof her
cases are depen-
dency cases. The
atmosphereis
gmilar towhat
foster parentsmight
experience. Law
and Order demon-

pressed against parentsfor abuse or neglect of their
children.
2. If chargesarefiled, that will behandled by crimina
court. Both casesmay proceed at the sametime.
G (Slide#14) ComparisonsBetween Criminal and
Dependency Courts
1. Bothadversaria system.

a. Tl theparticipantsthat our systemisadversarid in
natureto ensurethat all partiesare protected by
alowing them to present their casesand refute
evidence presented by others.

b. Dependency court can belessformal and less
adversarial, depending on the court

2. Attorneyshavethesameethica obligationtotherr clients

a.  Keepconfidences

b. Providezedousadvocacy

3. Jurytrid--rarely usedin adependency case

Transition Statement: If the casewor ker decidesthat,
based upon what sheknows, thechild isin imminent
danger of harm, shewill removethechild from thehome
and placehim in emer gency foster careor with arelative.
Thereisalength of time, typically two monthsasspecified
by statelaw, duringwhich acompleteinvestigation must
be completed by the caseworker. Wearegoingtowalk a

dratescrimind , ,
CORTINacon casethrough dependency court and identify theroleof the
foster parent at each phase.
lll. Outcome Number Two:
Handout: Phases of Dependency Court and the Role of
Dependency Court Foster Parents
E(l)cr);]N(l:thr; :)0 be A. Read Jimmy’sstory tothegroup (Reference Notesp.11)
pmigpmts . B. Distributethehandout (Appendix) of the partially completed
flowchart of dependency court to the participants. Useit and
10 Dependency Court and Removal of Children Training Module 2



REFERENCE NOTES

JMMY

Jmmy isa4-year-oldlivingwith hisparents. Theneighborshave
reported that they have heard him scream, “Mommy, helpme” morethan
once. They have heard the parents shouting at each other. They report
seeing Jmmy crying at thedoor of hishouse, unableto getin. Thewoman
living next door called the Department of Social Servicesto report the
gtuation.

A Child Protective Services caseworker was sent out to the house.
Thefather wasnot there but the mother denied dl theallegations. The
caseworker asked to see immy alone. Shenoticed alargered mark on his
faceand substantia bruiseson hisarms. Hewouldn'’t talk about how he got
either. Thefather came homeand the CPS casaworker noticed that Johnny
cowered when hecamein. Shedecided to take him into protective custody.

We are going to take immy and hisparentsthrough the dependency
court process.

TrainingModule2

Dependency Court and Removal of Children
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MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

thedidesto go through the phases of dependency court.
(Reference Notes p. 13 showsacompleted form.) Ask
that the participantsfill in thechart asJimmy’s case proceeds
through the court. Thereisacompletedforminthe
Appendix to distributefor the participantsto keep.

C. Pointout that with Jmmy’sremova fromhishomeweare in
the upper left box. Notethat hewill haveto be placed either
with another family member or asan emergency foster care
placemen.

Transition Statement: It’sherethat acasebeginsin

dependency court. Jimmy can beremoved without acourt

order becausethe caseworker felt that he had been abused
by hisfather and it wasn’t safetoleave him in thehome.

However, thefirst phase of the dependency court process

hasto begin within typically onetothreedaysafter
Slide#15 removal.

Trainer Note: Keepreferringto theflowchart asyouwak Jmmy
through each phase.
D. (Slide#15) Removal or Shelter Hearing
Say, “ Thefirst epfor Jmmy and hisfamily iscaled
“remova” or “shelter” hearing.
1. Required by law tobeheld quickly, typically withinone
tothreedaysafter removal fromthehome
2. What Happens?
a. Theagency must fileapetitionwith fact-gpecific
allegationsthat the parent mistreated Jmmy
b. (Slide#16) Judge hearstheevidenceand determines
Jmmy’s immediate need for protection.
Ask thegroup what optionsthejudge hasat this
slage:
1) ReturnJmmy home
2) LeaveJdmmy inemergency foster care
3) Order Jmmy to be placed withareative

Slide#16

12 Dependency Court and Removal of Children Training Module 2
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Removal by
caseworker of
child from
birth family

Dependency Court

Typically within 1-3 | _

Foster parent rarely asked to
testify at this stage

| i

Q

[
<

[

Emergency foster or kinship care
placement

Where will the child be

Should the child be removed Did the parent do the thin placed and what must the
from the home? they.are a::cused. of? family do?
Removal or Adjudu_:atlon Dispositional
Shelter Hearin Hearing Hearing

PR 44

they were supposed to do
or at the agency How Is the child doing?

Six-Month
Review

‘_‘—{ Maximum of 12 month+
A

< Held either in court Did the parents do what

L%

o

-

< Foster Parent Input

What should the permanen

plan be? Foster Parent Input)
Permanency
Heari ng Other caregiver inpuD

b

Guardianship

Adoption Relative APPLA

0

1

Should the rights of the parent
be terminated?
Should the child be freed for
adoption?

TPR Hearing

TrainingModule2 Dependency Court and Removal of Children



MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

c. Say,“lf thejudgerulesthat Jmmy is nottoreturn
home, she may assign an attorney to thefamily and
an advocatefor him. Thisadvocatemay bean
atorney, a non-attorney guardianad litemor a
volunteer from CASA (Court Appointed Specia
Advocate.)”

d. Agency’sroleistorehabilitatethefamily andto
make sure Jmmy hasapermanent, safe home

3. Foster Parent Role--Typicaly none

Transition Statement: Wearegoingto assume, for our
purposes, that thejudgehasplaced Jimmy in foster care.
Hewill remain thereuntil the next phase, which
typically occurs within 60 days.

E. (Side#17) AdjudicationHearing
1. Say,”Stated smply, the purposeof thishearingisto
determineif Immy’sparent did the bad thing of
What Happens? which they are accused.”
admit ot 2. How soon thismust occur isdependent on state law,
butistypicaly within 60 days
3. (Slide#18) What Happens?
a.  Jmmy’sparentsmay admit totheallegationsor
they may ask for afull trial
b. Burdenof proof isontheagency
4. Foster Parent Role
Say, “Typicdly afoster parent will not haveinput at this
phase because they would normaly have noway
of knowingwhat went oninthehome. However,
if Immy hastold the emergency carefoster parent
anything about the alleged abuse, the court will
want to hear that. Inthat case, rulesof evidence
will berdaxedand hearsay isusudly alowed.”

Slide#18

14 Dependency Court and Removal of Children Training Module 2



REFERENCE NOTES

evidence.” Evidenceincludestestimony of witnessesunder oath, documents, photographs, or physical
objects (for example, aweapon). The attorneysmay object to evidence presented by an opponent.
Thejudgemay overruleor sustain an objection. If ajudge sustainsan objection, theevidenceis
excluded and thejudge (or jury) may not consider it. Jury trialsarerarely held in dependency cases.
Judges make decisionsbased on the evidence presented. Some statesdo providefor jury trails,
usualy in TPR cases.

A foster parent may be asked to testify by any of the partiesin the case: the agency, parentsor
child. Testifying involves swearing to an oath and being questioned by the attorney who requested the
testimony, referred to as* direct questioning.” The opponent may then cross-examine, whichis
guestioning meant to “ pokeholes’ inthetestimony givenondirect.

Judgeshave different persondities, and courtroomstend to take on thetone of the presiding
judge. Somejudgesmay allow the partiesto speak informal ly, without having to take an oath and be
subj ected to cross-examination. Somejudgesmay insst on alwaystaking formal evidence, i.e.,
swearing thewitnessto an oath, subjecting them to cross- examination, and having their testimony
recorded. Whether to hold aformal or informal proceeding usually isbased on whether the proceeding
resultsinafinal, appeal able order. Generaly, TPR hearingsand adjudicatory hearingsthat determine
whether abuse or neglect occurred are hearingsthat will most likely be appealed and will beheld
formaly, to protect all parties' rights. Permanency hearingsare often heldinformally.

Because ashelter care hearing must occur shortly after the child isremoved, under emergency
circumstances, therules of evidence are often relaxed, and hearsay isusualy allowed. Hearsay isan
out-of-court statement. It usually applieswhen awitnessin court quotes something they heard
someone el se say. For example, if the caseworker quotes astatement made by the child’sdoctor, that
ishearsay. Therulesgenerally do not permit hearsay during aformal trial, unlessan exception applies.
Themost common hearsay exceptionsin dependency court include statements made by thechild, and
sometimes, the parent or perpetrator, which alows caseworkersor othersto testify to those
satements.

TheAdjudication Hearing

After theshelter care hearing, which determinesthe child’simmediate need for protection, the
court must decidewhether the parent abused or neglected the child. That proceeding iscommonly
referred to asthe adjudicatory or fact-finding hearing. In some states, the court must hold an
adjudicatory hearingwithin arelatively short timeframe, usualy 60 days. Many statesdo not have any
timeframesfor adjudication, but since the passage of ASFA, courtsare moreaware of theneed to

TraningModule?2 Dependency Court and Removal of Children 15



MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

5. Ifthejudge”rulesfromthebench,” meaningimmediatdy
after hearing all the evidence, thedispositiona hearing
may follow immediately.

Transition Satement: Thejudgedetermined, after hearing
all theevidence, that Jimmy hassuffered extreme abuse at
thehandsof hisfather. L ookingat thechart, what will
happen next?

F. (Slide#19) Dispositionad Hearing

Ask what the purpose of thedispositiona hearingis.

1. Mainpurposeisto determinewherethechildisgoing
tolive

2. Agency will supply thecourt with adisposition planthat
listswhat the parentsmust do. Inthiscase, the agency

Slide#19

may recommend that thefamily go through anger
management and parenting classes, or may recommend
that thefather must be out of the homein order for
Jmmy to bereturned.

3. Parentsasohaveinputintotheplan

4. Thecourt may adopt the agency planor amendit

5. Court may order the agency to provide specific
servicesto Jmmy and hisfamily

6. Vidtation scheduleswill beestablished

7. Courtorder isin effect until modified by the court and
both the birth parentsand the agency are bound by it.

Side#20 If either party violatestheorder, they canbehedin
contempt of court.
Placement Options 8 Foger Parmt Rol e
) _
‘»é::)-_, g Say, “ Thetemporary foster parent will usualy not havea
g roleat thisstage.”

9. Askwhat optionsfor placement the court hasat this
stage (Slide#20)

16 Dependency Court and Removal of Children Training Module 2



REFERENCE NOTES

determinewhether abuse or neglect occurred well before making apermanency decision, which
typically occurs 12 monthsafter the child entersfoster care.

The parent may admit tothe alegationsor request afull trial. Atthetrial, theagency hasthe
burden of proof, which meansthey must offer enough evidenceto establish that the allegationsare
true. The agency would probably not call thefoster parentsto testify at this stage of the proceedings,
sincethey typicaly have nofirst-hand knowledge of theincidentswhich led to the agency placing the
childinfoster care. However, sometimesthefoster parents gain knowledgethat oneof the parties
may wishto provideto thecourt. For instance, the child may disclose details of the abuse or neglect
tothefoster parents. Thefoster parent may be asked to testify to the child’s statement under an
exceptionto the hearsay rule. Attorneyshave an obligation to preparetheir witnessesfor court, so
foster parents should receive ass stancein preparing and presenting their testimony.

In order to securethefoster parent’spresence at thetrial, the attorney may servethefoster
parent with asubpoena, an order mandating that they attend court. A subpoenashould never be
disregarded, asthat could lead to court imposed sanctions.

Foster parents should keep inmind that the purpose of an adjudicatory hearingisto
determinewhether abuse or neglect occurred. Thejudgewill not beruling on other matters, such as
the permanent plan for thechild. Theadjudicatory hearing issometimes merged with thedispositional
hearing, explained further below.

Dispositional Hearing

If thejudgerulesthat the parent abused or neglected the child, the casethen proceedsto a
dispositiona hearing. Thejudgecan“rulefromthebench,” meaningimmediately after hearing al the
evidence, or cantake the matter under consideration, and issueawritten order at alate date. If the
judgeissuesaruling ontheabuse or neglect from the bench, the dispositional hearing may beheld
immediately following the adjudicatory hearing. Or the court may adjourn (postpone) the matter, so
that the partiesmay prepare reports or gather evidencefrom current service providers.

Thedispositiona hearing resultsin an order of disposition, which containsprovisionsthe
parentsmust follow. Often, this part of the proceeding ismoreinformal, meaning hearsay is
admissible, and the parties may be ableto provide information to the court without swearing to an
oath.

Often, the parent will agreeto the disposition proposed by the child welfare agency, or may
dispute only aportion of the agency’sdisposition. The court may adopt the agency’s plan, or may
chooseto amend portionsof it.

TrainingModule2 Dependency Court and Removal of Children
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MATERIALSNOTES OUTLINE/INSTRUCTOR ACTIVITY

Transition Statement: By theend of thisphasein thecourt
process, it hasbeen deter mined that thereisadequate
reason to believethebirth parentsneed help with some
aspect of family or personal lifeand that Jimmy isbest
served by living out of thehomefor thetimebeing. The
parentshavean improvement plan that they need tobe
seriousabout wor king on and theagency hasitsassign-
mentstorehabilitatethefamily, and toprovidecertain
services toJimmy and thefamily. Jimmy hasbeen placed
in foster careand will remain thereuntil the next phase of
thedependency court process.

Trainer: Refer totheflowchart. Notethe shadowed shapes.
Thisindicateswherefoster parents should be having input, as
mandated by ASFA. Thisiswherethey should bereceiving
notice and having an opportunity to beheard. Emphasizeasyou
go through the next two phases how important itisfor themto be
involved. They arethe peoplewho spend themost timewiththe
childrenand their input isimportant to apositive outcome,
Involvement also servesasapreventativetechniquefor unwar-
Side#21 ranted removalsfrom foster homes, aswill bediscussed | ater.
f M G (Slide#21) Six-Month Review
¢ : 1 D.’i'ﬂ'y‘tl ’ Ask what themain purposeof thisreview is.
720 B 1. Must beheldwithin six monthsof out-of-home
- olacement
Slide#22 2. MainPurpose: Assesshow thechildisdoingandthe
progress birth parentshave made on their plan
3. (Slide#22) Foster Parent Role
a. Provideinput to the agency and the court
b. ASFArequiresfoster parentsto receivenoticeand
have an opportunity to be heard at this phase
4. Thisreview ilsdoneat theagency, or in court, depending
onthestate

18 Dependency Court and Removal of Children Training Module 2
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Typicaly, thedispositionisaspecificlist of serviceswith which the parent must comply. The
order may also contain specific conditionsfor the parent, for example, that the parent demonstratean
ability to maintain astableresidence. Theagency isunder an ongoing obligation to providereasonable
effortsto reunify thefamily, whichincludeshel ping the parent meet the conditions of thedispositiona
order. The court may a so order the agency to do specific things, such astransport the parent to
counsdling visits. Additionally, thejudge may order the agency to provide specific servicesto thechild.
Typicaly, thedispositiona order will contain avisitation schedule. Theorder could contain a“ stay
away” provision sometimescalled an“order of protection” ordering anindividual to stay away fromthe
child. The order remainsin effect until amended by the court. The partiescannot agree, without the
court’sconsent, to disregard any provisionsof thedispositiona order.

Beforeissuing an order of disposition, the court hears evidence about what servicesand
reunification effortswill bemost hel pful in rehabilitating thefamily. The court may aso hear evidence
regarding the child’sstatusin order to make adecision regarding visitation and servicesfor thechild.

TrainingModule2 Dependency Court and Removal of Children
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Slide#23

Permanency Hearing

What is the purpose of this hearing?

When must it occur, according to
ASFA?

Do fos parents have aright to
have input?

Slide#24

Permanency Hearing

Purpose: To determine where Jimmy is
going to live permanently

When:  Within 12 months of Jimmy's
coming into care

FP Rights:  Foster parents have a right
to receive notice and have an
opportunity to be heard

Slide#25

Permanency Options

»Return to birth family
»Adoption

ermanent Living

P
Arrangement (APPLA)

Transition Statement: By thisstage of the process
Jimmy’sfoster parentshaveasignificant amount of knowl-
edgeabout how heisdoing, hispersonal relationshipsand
hisadaptation to hisfoster home. Thebirth parentshave
had six monthstowork on thoseareasthecourt has
required them toimprove, with theagency’shelp and
support. Thegoal isstill reunification. Thenext stage of
theofficial dependency court processisthe per manency
hearing.

H. (Slide#23) Permanency Hearing

Ask thefollowing questions:

What isthe purpose of the permanency hearing?

When doesA SFA say it must occur?

Dofoster parentshavetheright tobeinvolved at this
phase?

What arethe court’soptionswith regard to immy?

1. (Slide#24-25) Main Purpose: TodetermineJmmy’s
permanency options. return home, bereleased for
adoption, be placed with arelative, be placed with a
guardian or gointo some other planned, permanent living
arrangemernt.

2. Thecourt may extend thestay infoster careif theagency
fed sdimmy’sparentsaregenuingy working on
correcting the reasonsfor which hewasremoved but
need alittlemoretime.

3. Thepermanency processwasthoroughly coveredin
training module one and chapter one of theLegal
Resource Manual for Foster Parents. Thetrainer
should refer participantsto that information rather than
taking thetime hereto go over theinformationin depth
agan.

4. If thecourt fedsthat Jmmy’sparentsare not making
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Per manency Hearings

Discussed in chaptersoneand three.
Termination of Parental Rights(TPR)

When and how the agency may moveto terminate parental rightsdependson state law.
Discussed hereare some genera provisionswhich apply in most states.

Theagency must have groundswhich are basi c factsthat must be proved in order to terminate
parental rights. Thosegroundsare contained in state statutes and vary from stateto state.

Themaost common TPR ground isthe parent’sfailureto plan for thechild. That meansthat the parent
hasfailed to attend required programs, or hasfailed to demonstrate an ability to carefor thechild,
despitereasonablereunification effortson the part of the agency. For example, theagency may alege
the parent obtai ned asubstance abuse eval uation but only attended half of the recommended
counseling appointments, with theresult that the parent hasfailed to remedy theaddiction, andis
unableto parent the child.

A parent’ssevere abuse or failure to maintai n adequate contact with the child may be grounds
for TPR. Other groundsmay include aninability to parent dueto mental illness, mental retardation or
chronic substance abuse.

TPR proceedingstend to be more complex than other phases of the dependency process
becausethe agency usualy must proveincidentsthat occurred over alonger period of time. Andthe
agency must carefully present the case, as TPRsaremorelikely to be appealed, given the seriousfinal
nature of theresulting order. Theagency may call anumber of witnesses, including serviceproviders
who worked with thefamily, agency caseworkersand expert witnesses, such aspsychol ogistsor
psychiatristswho can testify to the parent’sability to carefor thechild. Depending on statelaw, the
agency may not only haveto provethegroundsfor TPR, for example, the parent’ sfailureto plan, but
alsothat TPRisinthechild’ sbest interests.

Atthe TPR stage, thefoster parent may be asked to testify asto how thechildisdoing in
foster care, how visitation affectsthe child, the needsof the child or other matterswhichwould help
the court determinewhether itisinthe best interests of the child to terminate parental rights. If not
asked totestify, foster parents may consider attending court in the event the court or any of the parties
seeksthat information.

Thefoster parent right to notice and opportunity to be heard does not currently extend to al
dependency hearings. However, unlessexpresdy excluded by thejudge, afoster parent may attend
hearings and ask thejudge for permissionto speak. During aformal tria, thejudgewould requirea
showing that thefoster parent’ stestimony would be material and relevant and would requirethe
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progress, for examplenot attending parenting classesor
anger management classes, whatever hasbeenincluded
Permanency Hearing intheirimprovement plan, theagency may fileamotion
e i e toterminatetheir parenta rights.
5. Foster Parent Role
a. (Slide#26) ASFA requiresthat they receivenotice
and have an opportunity to be heard
b. Totell theagency, first, and thenthe court how
thechildiscurrently doing
c. Toprovideany information that the court would
find helpful in determiningwherethechildisgoing
to be placed on apermanent basis
d. Emphasizethat itisimportant that foster
parents be open and honest with everyoneinthe
process, telling the agency ahead of timewhat
they intend totell the court. Theagency and
foster parents should beworking asateamto

Slide#26

-@ » ensurethe best possible outcomefor kids.

Noteto Trainer: @ |. Terminationof Parental Rights(TPR) Hearing

Youshould 1. Thewhysand howsof aTPR aredictated by state
specify the lav

groundsfor TPR . .
thesaein 2. (Slide#27)Genera groundsfor TPR apply in most states
whichyouare a.  Mostcommonisthat the parentshavefailedto
traning. carry out the court plan for reunification

b. Severeabuseor falureto maintain adequate
contact withthechild
Side#27 c. Inability to parent dueto mental illness, mental
retardation or chronic substance abuse
d. Most complicated part of the dependency process
1) Burden of proof onagency that parentshave
failed to changethe behavior which brought the
childintothe system and, in some states, that
TPRisinthechild' sbestinterest
2) Casemust becarefully presented by the agency
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foster parent totakean oath. At moreinformal proceedings, the judge hasdiscretion asto whether to
allow thefoster parent to speak. Theattorneysin the case may bewilling to assist thefoster parentin
presenting their information if they believeit will benefit their client.

Foster parents should shareimportant information first with the agency, who, ascustodian, has
responsibility for thechild’scareand well-being. If thefoster parent feel stheinformationisimportant
to the court, thefoster parent should inform the agency that they wish to make astatement, or provide
theinformationto the child’ sadvocate or the parent’ sattorney. Keeping information fromthe agency
may damage afoster parent’scredibility inthe courtroom, asthey may be seen astrying to circumvent
theagency. Therefore, foster parents should take careto deal openly and honestly with all parties
involved inthecourt process. Foster parentsmay sometimesfee asthough they shouldn’t haveto
shareinformation wheninformationisroutinely kept from them. But therulesgoverning information
sharing and confidentiaity are complex, and often partiesare not freeto shareinformation with the
foster parents. Asdiscussed earlier, only partiesto the proceeding are entitled to information provided
tothe court, and foster parentsarerarely awarded party status. Foster parents should concentrate on
getting their own message acrossin an effectiveway, and should not attempt to hide or conceal from
parties, who havetheright to al information provided to the court.

In addition to the phases of dependency proceedings described above, the court isfreeto
schedule as many appearances as necessary. An appearance (sometimes called astatus check, or other
similar term) isascheduled return to court, usually to check on the status of the case. Thejudge may
schedule an appearanceto consider new reports or home studies, or to monitor the casein order to be
surethe partiesare complying with the court’sorders. Thefrequency and length of appearancesvary,
according to thejudge's preference. A ppearances can be confusing, becausethey often do not havea
clearly defined purpose, yet they may result in thejudgeissuing animportant order. For example, at an
appearance schedul ed to review service provider recommendations, thejudge, after receiving the
recommendation of amental health counsel or, may change vigtation from supervised to unsupervised.

Important changesin court orders can occur at any type of hearing or appearance, sincethe
judgehasalot of discretionin how and when to make orders protecting children. Eventhe agency
cannot be certain of the outcome of any given court proceeding. That can makeit difficult for foster
parentsto determinewhether they should attend court proceedings.

Going to court to giveinformation isdiscussed in depthin chapter three of the Legal Resource
Manual for Foster Parents. Foster parents should be awarethat testifying asawitnessin acourt
proceeding involves other considerations. Being asked to take the stand and swear to an oath can
intimidate even trained and experienced casaworkers.
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asTPRsarelikely to be appealed
e. Witnessesmay becdled

Transition Satement: Wehavejust completed themanda-
tory phasesof dependency court. However, thejudge may
schedule asmany appearances, or status checks, asit
deemsnecessary along theway. These can be confusing
becausethey have no defined purpose asthe other phases
do, but cannot beignor ed by concer ned foster parents.

J. Other Proceedings or Appearances
1. PossiblePurposes
a.  Consider new reportsor homestudies
b. Monitor compliancewith court orders
c. Changevidtationschedule
2. Important changesin court orders can occur
3. Foster Parent Role: Provideinformation to the court.
K. Court Orders
1. Gointo effect assoon asthejudge speaksit fromthe
bench.
2. Will usudly bereduced towriting eventually
3. May contain provisionsthat affect foster parents, for
example, achangeinvigtation
4. Only partiesareentitled to receive court orders
5. Foster parents affected by the order may be ableto get
onthedistribution list by asking the court clerk.
6. Bestway toget theinformationinthe shortest amount of
timeisto attend court.
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Court Orders

A court order can beverbal or written. The order goesinto effect as soon asthejudge speaks
it fromthe bench. M ost ordersget reduced to writing, but thetime during which that occursvaries
widey fromjurisdictionto jurisdiction. Only partiesto acaseareentitledto receivethe court orders,
but in some cases, courtsmay bewilling to add foster parentsto thedistribution list. Very often, court
orderscontain provisonswhich affect thefoster parent. For example, anincreaseinvisitationwill
affect afoster parent who providestransportation to visits. Sometimesajudge may specificaly order a
foster parent to takeaparticular action, for example, to notify the court of any changeinachild’s
medical condition. If the court orderscontain provisionsaffecting thefoster parents, foster parents
should ask the court clerk to add them to the court order distribution list. If the court isconcerned
about thefoster parentsreceiving confidential information contained in court orders, the court may be
willingtoredact (delete) confidential information, but alow thefoster parent to receivetherest of the
court’sorder.

However, evenif the court sendswritten ordersto thefoster parents, prompt receipt depends
onthecourt’sability to issuewritten ordersquickly. Since caseworkersrarely havetimeto carefully
explain court orderstofoster parents, or may not attend court proceedingsthemselves, attending court
isthe best way for foster parentsto keep aware of court action.

TrainingModule2 Dependency Court and Removal of Children
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Handout: Top Ten
Tipsfor Testimony

Slide#28

Ten Tips for Testimony

L. Say,“Insomecourts, the partiesareallowed to speak
informally at apermanency hearing. Inother, moreformal
courtrooms, thejudge requiresanyone providing information
to the court to take an oath and testify asawitness.
Witnesses are subject to cross examination by opposing
parties. If you arecalled asawitness, thefollowingtipswill
behdpful.”

1. Didributethehandout, “Top Ten Tipsfor Testimony.”
2. (Slides#28-32) Gothroughthedidestotouchoneach
of thetips.

Transition Statement: Wehave seen that foster parent
input isvalued at thevery least in the six-month review and
the permanency hearing, aswell asother appearancesthe
judgemay have. How to providethisinput isthoroughly
discussed in chapter threeof the Legal Resource Manual
for Foster Parents and in training module number three.
Because of the busy schedulesfoster parentshave, weare
goingtotakethenext few minutesto discusshow to decide
when to pack thekidsoff to a caregiver and goto court,
and thewritten alter native.
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TOP TEN TIPSFOR TESTIMONY

1. Beclear about what you do know, do not dwell on what you do not
know.

2. Stay calm and try not to take “ attacks’ personally.

3. Slow the questioner down.

4. Do not answer a question you do not understand.

5. Do not let anyone put words in your mouth.

6. Do not answer ayes or no question if you are not absolutely certain
7. Act objective and professional

8. Havean outlinewith you

9. Know approximate dates or know where to look for them

10. Tell the judge if you need to explain something- do not let them cut
you off.

REMEMBER- Nobody LIKES this. Think of why you are doing it.
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M. Deciding Whether to Go to Court

1. Say, “Foster parentsshould awaysattend permanency
hearingsbecauseitistherethat they havearight togive
input, and can add important information about thechild's
safety, permanency and well-being to help theagency and
court make asound decision. At other hearings, foster
parentsmay not have asgreat arole. Insome
jurisdictions, it may not berealistic to attend court every
timeitisscheduled. For example, itisnot unheard of to
have acontested termination of parental rightstrial that

Handout: lastsover aweek. Following are somefactorsto
= ree LGt LT consder if you are unableto attend every court date:”

2. Distributethe handout, “ Should | Goto Court?’

3. Noteto the participantsthat the handout provides some
guestionsto ask of themsalvesin deciding whether to go
totheadditiona appearancesthat thejudge may have.

a.  Whatisthepurpose of the court date?

b. Dol haveanimportant messagefor the court?

C. Isthereimportantinformation| could getfrom
attending court?

d. Will thisbearare opportunity to speak to thejudge?
Doesthe child need your support and assi stance?
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SHOULDI GO TO COURT?

It can bedifficult to get to every court date, especidly if you carefor multiplechildren. Insomecourts, it
isnot uncommon to wait for hoursbefore your caseisheard. Sometimes, after much waiting, not much
happensin the courtroom. Thereare no hard and fast rulesfor determining when you should go to court,
but following are somefactorsto consider:

What is the purpose of the court date?

It can bedifficult for non-lawyers, even caseworkers, to determinethe purposeof aparticular court
proceeding. Some courts schedul e frequent appearancesjust to check on the status of acase. Oneway
to determine whether asubstantive hearing will occur, (vs. abrief statuscheck) isto look at how much
timeisallotted for the case. A brief appearancewill typically be scheduled for 15 minutesor so, whilea
hearingwill typicaly be scheduled for ahaf-hour or more. You can usualy get that informationfromthe
court clerk.

If acaseisscheduled for ahearing, try to determinethe stage of the case (asdiscussed in chapter 3),
whichwill indicatetheissues onwhichthejudgeislikely torule. For example, at an abuse/neglect
hearing, thejudgewill rule on whether the parent isguilty of maltreatment. (refer to chart onthe
dependency process) The permanency hearing choosesthe plan based on the needs of thechild. As
discussed in Chapter 2, foster parents have animportant roleto play at the permanency hearing stage.

Do | have an important message for the court?

If you have new information about the child' sstatus, you should consider going to court. You should
shareimportant information with theagency and child’sadvocate. Evenif the caseworker or advocate
relaysyour messageto the court, thejudge will most likely have questionsfor you, sinceyou arethe
sourceof theinformation.

Alsokeepinmindthat evenif you have submitted awritten report, it may be beneficid for you to attend
to ensurethejudge considersyour report and hasaccurately interpreted it. Being thereto clarify points
and answer questionswill aid the court in making athorough decision.

Is there important information I could get from attending court?

Attending court can be agood way to learn more about the case. By attending court, you may beable
tolearn more about the child’sneeds, hisfamily, and other background information. Youmay alsogaina
clearer understanding of the position of the parties, including theagency.

Will this be a rare opportunity to speak to the judge?

Because of strained resources, in somejurisdictions, cases are scheduled only when absol utely
necessary. If you arein one of thosejurisdictions, you should carefully weigh the need to go to court. If
thejudge makesan important decision without the benefit of your input, it may bealong timebeforethe
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Transition Statement: Wecan all understand why achildis
removed from ahomewhereabuseor extremeneglect has
taken place. You, asfoster parents, areasprepared as
anyonecan befor thechild rescued from that situation. In
all likelihood therewill comeatime when that child who
waltzed intoyour home, and then per hapsintoyour heart,
isremoved from your home, too. Thiscould beatimeof
traumanot just for thechild, but for you. It isimportant to
beprepared for that timeand know that you may not
alwayssupport thedecision of theagency or thecourt or
their reason for removingthechild.

V. Outcome Number Three:
Circumstances Which Prompt Removal of a
Child From the Foster Home
A. Remova From aFoster Home
Jide#33 1. Say,“Whenfoster children comeintoyour home, you
have no expectation that they will stay permanently. In
many casesthey will bond with you and you with them,
making eventual parting difficult. Onemore hat you need
towear asafoster parentisthat of acounselor in helping
prepare children for thetransitionto wherever they are
going. Thereareobviousreasonsfor achildtobe
removed and some you might not be prepared for.”
2. (Side#33) CircumstancesPrompting Removal
a.  Reunification
b. Pacement WithaReative
c. PlacementinaDifferent Foster Home
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court hasan opportunity torevisit theissue.

Does the child need your support and assistance?

Aboveand beyond lega strategy, the most important reason for going to court may beto support your

foster child. Even older children sometimesfind it difficult to bein the courtroom, especidly if they have
totestify. Don’t | et other partiesdiscourage you from attending court if you feel your presencewill help

thechild.

Learn the local practice

You should familiarize yourself withlocal practice and customs, which will hel p you make decisions about
attending court. Local practice and custom can affect how often ajudge schedul es cases, whether the
judge encourages partiesto resolve disputes, and how thejudge prefersto receive input from foster
parents.

If you can’t go to court

If you cannot attend court, but haveinformation to giveto thejudge, be sureto submit awritten report,
and provideacopy to each party, asdiscussed in Chapter 2. You may consider indicating in your report
that you are unableto appear in court, but would be happy to appear at afuture dateto answer any
guestions, or providefurther information. If you do not attend ahearing and the court does not hear from
you, they will assumethat you have nothing important to add, and will proceed without your input.
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Side#35

Transition Satement: Thelast reason isoneyou may not
beprepared for. It may comewith littleor nowar ning.
Though biological par entshave constitutional protections
against unwarranted removal, foster parentsdo not have
those same protections. Most states, however, have some
minimal protectionsfor foster parentsfaced with aremoval
they don’t agreewith.

. Outcome Number Four:

Foster Parent Responsibilities When a Child is
Removed
A. Say,“Foster parentshaveresponsbilitieswhenachildis
goingto beremoved. Some, though thisisnot an exhaustive
ligt, include...” (Slide#34-35)
a.  Providing writteninformation: Food likesand
didikes, daily routine, preferred activities, fears, etc.
Providing school information.
Providing foster parent contact information
d. Givingthechild photos--send thesewiththechild as
aconnection tothat part of hislife.
e. Keepingthesocia worker informed about how heis
reacting to theimpending move.
f.  Beinganactiveteam member and follow the
trangtion plan.
0. Updating thechild'slifebook and making sureit
goeswithhim.
h.  Preparing for grief/separation/l ossissueswithin your
family.
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When a Child is Removed

Foster parents often become very attached to childrenintheir care and fear that achild will be
removed fromtheir homewith nowarning. Asdiscussed earlier, anumber of protectionsexist to
protect thebiologica parent’sright to raisetheir child. Foster parents do not have the same protections,
astheir relationship to thechildisof adifferent nature, slemming from acontract with the state, and not
fromabiological relationship protected by the U.S. Constitution. But most stateshave at |east some
minimal protectionsfor foster parentswhen the custody of the child changes.

Thispart of the chapter explores situationswherethe court or agency changesthechild's
placement, based on adetermination that the child would be better off in another environement. This
can bedonefor reunification with birth parentsor the court may order achild to be placed witha
relative. Sometimesthe childismoved to adifferent foster home, or isbeing placed with an adoptive
family. Thismay happen after the child hasbeen living with thefoster family for asignificant period of
time. Thischapter doesnot addressthe situation wherethe agency has charged thefoster parentswith
maltreatment of the child, whichwill be addressed in chapter four.

Asinremoval fromthebirth home, thiswill alsolikely beatraumatic event for thechild. Foster
parentsfrequently also suffer the pain of separation, but their roleisto help the child preparefor the
change. Foster parentsknow that the primary goal for their foster child isalwaysreunification,
whenever possible. They can beavaluableresourcefor the childin hel ping to makethetransition back
tothebirth home.

Thisisasotrueif birth parentsare unable or unwilling to do what the court has ordered be
doneto get their child back. If that happensearly on, foster parents can again serve asaresourceto
help easethetransition. Thisisasotrueif thechild isreleased for adoption and an adoptivefamily is
identified.

However, there may betimeswhen thefoster parent feelsthe moveisneither the correct one
for thechild, nor justified by the circumstances. Aswith any parent, they fedl thenneed to protect an
already bruised child from situationsthey fedl arenotinthechild’ sbest interest. Therest of the chapter
addressesthistype of circumstance.

Foster parents should understand that protectionsand remediesvary widely from stateto
state. Foster parentsare cautioned to seek their state-specificinformation regarding removal. Foster
parents should become knowledgeable about their states' rulesregarding removal beforeasituation
ariseswherethe child might be moved. Foster parents should devotetimeto finding, reading and
understanding the applicablelawsand policies. Onceremova isimminent, timeto react isoften very
limited. Onceremoval becomesapossibility, emotionsmay run high, which can makeit harder for the
foster parent to concentrate on finding solutions.
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Handoui:
Non-Emergency
Remova Checklist

¥
Trainer Note: You
will want to research
the protections
afforded by statelaw
and regulation con-
cerning foster parent
rightsand remedies
whenachildis
removed fromthe
homefor reasons
other than dlegations.
Thiswouldinclude
answerstoadl the
questionsinthe
handout, “Non-
Emergency Removd
Checklist.” Reference
Notespg. 35and
handout

Slide#36

Slide#37

VI. Outcome Number Five:

Rights and Protections for Foster Parents When
a Child is Removed for Reasons Other Than
Maltreatment Allegations

Noteto Trainer: Useeither Part A or B below.

> A. INSERT STATE SPECIFIC INFORMATION

Distribute handout “ Non-Emergency Remova Checklist”
(Reference Notesfacing page and Appendix)

Say, “Thischecklist providesalist of informationyou will need
about your specific situation. | have obtained asmuch of this
informationas| could for our specific Situation. For theitemsl
was unableto obtain, | would suggest that you approach your
foster parent association and ask that thisinformation be
compiledfor digtribution.”

B. (Slide#36) What Dol Needto Know if | Disagree With an
Agency Decisionto Removethe Child from my Home?
1. (Slide#37)...Theprotectionsthat are providedtoyou
by statelaw, regulation or child welfarepolicy
2. ..Whether you havearight to receive advanced notice,
whether it hasto beinwriting, whether you areentitled to
reasonsfor removal, how much timeyou haveto respond
and whether your response must beinwriting
a.  Mostimportant right afforded to foster parents
b. May begranted by state statute or by agency
regulationor policy
c. Advancenoticesometimesprovidesvery littletime
toreact, if you do not agreewiththemove, usually
oneto two weeks, but can beevenless
d. Say,“Whenanagency removesachildwithout
giving required notice, few remediesexist. Courts
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NON-EMERGENCY REMOVAL CHECKLIST
(Note: Foster parent associationsmay wish to gather thisstate-specificinformation and makeit
availabletofoster parentsintheir state.)
Havel researched statelaw, regulation and policy?
Dol havearight to notice?
Doesthe notice haveto beinwriting?
Am| entitled to reasonsfor theremoval ?
How muchtimedo | haveto respond to the notice?
Must | respondinwriting?
Dol havearight to aninteragency grievance process? \When must | request it?
Can| submit awritten statement?
Can| bring an advocate?
Can| challengethe decision produced by the grievance process?
Am| entitledto afair hearing (also called administrative review)?
Atwhat point must | request afair hearing?
Must my request for afair hearing beinwriting?

What must | bring with meto the hearing?

O OO0 000000 Oo0QOIaoQQoaoqoaoao o

What can | bring with meto the hearing? (Bear in mind, you may want to bring an advocate or

attorney tothefair hearing.)

O

How do | appeal afair hearing decison? What isthetimelimit tofilethe appeal ?

O

Cantheagency removethechild whilethedisputeispending?

O Istherean ombudsman programin my statethat can help meinthe event of adisputewith the

agency?
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aremorereluctant to changeachild’s
placement after he has been moved to anew home.
Itisimportant for foster parentsto know their state’'s
Slide#38 practice beforetheneed arises.”
: 3. (Slide#38)...Your right to an agency grievance
procedure, how soon you must request it, whether you
can submit awritten statement and whether you can
bring an advocate
a. Thisprocessmay beavailabletofoster parentsin
thiscircumstance

b. If statelaw doesnot providefor appeal, thefoster
parent may consider taking their concerns*“ upthe
chain” toahigher leve of agency personnel

c. Agency decisionisnot appeal ableto dependency
court

4. (Slide#39) ...Whether you may challengethe agency
decisoninanadministrativereview, asocalled afar
hearing, beforean administrativelaw judge (AL J), how
soon it must be requested, whether that request must be
inwriting, and what you must and can bring with you,
including an attorney or an advocate

5. (Slide#40) ...How you can appeal afair hearing decision
and how long doyou havetodoit

6. ...Whether theagency canremovethechildwhilethe
disputeisongoing

7. ..If thereisan ombudsman programinyour stateto help
intheevent of adisputewith anagency

Transition Statement: 1f you have exhausted all the
remediesand appealsavailablethrough the agency, or you
feel that theagency appeal isnot proceeding theway you
want, you can appr oach thedependency court through
several avenues.
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Protections for Foster Parents

Any protections foster parents have stem from specific provisonsin statelaw granted to them
by legidatures, or from state policies enacted by child welfare agencies. Their protectionsdo not stem
fromacongtitutional right to raisetheir foster child. Because of the biological parent’sconstitutionally
recognized liberty interest inraising their child, they areentitled to procedura protectionssuch as party
status, theright to counsel and theright to appeal decisionsof the court. These protectionsare often
referred to as Due Process of Law, or Due Process. Foster parents are not automatically entitled to
due process, so they must |ook to lawsto seewhether their state has granted them specific
protections, such astheright to ask the court for party status, or theright to notice of removal. Ina
few cases, some state courtshavefound foster parentshave agreater interest in therelationship with
thechild where specid circumstancesexist, such asablood relationship to the child, long term
placement, or pre-adoptive status.

State agenciesenact regulationsthat clarify how the agency intendsto implement the statutes.
Wherethereisaconflict between the state statute and the regul ation, the statute isthe controlling
authority.

Agencieswritetheir own policies. They vary asto how strictly they implement and enforce
their own policies. Some agenciesmay seeviolation of policy asaseriousbreach, whereas other
agenciesmay regard policy merely asasuggested practice, rather than amandate. Agency policy
cannot contradict law or regulation. Agenciesarenot required to maketheir policies public, though
they sometimes chooseto do so. Themost common placetolook for policy isonthe Internet. Law
and regulation areavailableto the public through libraries, or sometimes, the Internet by state.
Agenciespoliciesaredifficult to enforce, asthereisno right to challenge aninteragency breach of

policy.

RemediesWhen a Child isRemoved
Theremediesavailabletofoster parentswhen achildisremoved vary depending on whether
the change of placement ispursuant to the court’sorder, or whether it ispurely an act of the agency,
though some protectionsmay be availablein either situation. Themost common protections, discussed
morethoroughly below, include: theright to notice; theright to an agency grievance procedure; the
right toafair hearing (al so called an administrative hearing); right to party status; theright to due
process of law.
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C. Accessto Dependency Court When aChild isRemoved by

theAgency
1. Thisavenuemay bepursued at the sametimeasthe
agency remedy
2. (Slide#41) Foster parentsmay beableto usethe
following methodsto gain direct accessto the court:
a. Exercisngright to statutory notice
Say, “ThisisavailableFtheright to noticeisone
granted by state statute vs. agency regulation or
policy.”
Say, “If State statute vs. agency regulation or policy,
requires advance notice of removal and that noticeisnot
Side#42 given, you cangoto court. Thismay giveyou theright to
chalengetheremova if youact quickly.”
b. (Slide#42) Filingapetitionwiththecourt
1) Requiresparty status, butif ajudgealowsa
petition to proceed, thefoster parent becomesa
party for purposes of that proceeding
2) Somestatesallow foster parentstofileforaTPR
under certain circumstances
c. HRlingfor party status, covered extensively in chapter
two of the Legal Resource Manual for Foster
Parentsand the training module on court participation
Say, “Youwill recall that party status, in most states,
grantstheright tofilemotionsand receivenoticeof all
court hearings.”
d. (Side#43) Filingatemporary injunction or stay of
proceedings
Say, “ Generally thiscan only bedoneby partiesbui,
if you fed the agency may removethechildwhileyou are
chalenging theremovd, thisisan avenuethat may help.
Thejudgemay sustainit. If shedoesnat, it ill aertsthe
partiesof the need for immediate action to prevent
remova.”

urt When
ed
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Right to Notice

Theright to notice of aproposed removal of achild from thefoster home may bethe most
important right afforded to foster parents. With adequate notice, thefoster parent can take stepsto
prevent theremoval, and may successfully challengethe decisionto theagency or court. Evenwith
advance notice, thetimeframe during which to act isoften short, ranging from aslittle as 48 hours (by
law inthe District of Columbia) to acomparatively generous 30 days (according to the Kansas Child
and Family ServicesPolicy Manud), with most statesthat provide noticefalling around the oneto two-
week range. Some statesonly specify that the agency provide notice, not specifying thetimeframe.

When an agency removesachild without giving required noticeto afoster parent, few remedies
exist. Oncethe agency hasmoved achild, thefoster parent’schancesfor successful challengediminish,
asadministrativelaw judges and courtsare morerel uctant to change achild’ splacement after he has
been moved to anew home. The short timeframesand lack of remedy underscore the need for foster
parentsto learn their state's practice beforethe need arises.

Not all noticesarerequired to beinwriting, making it difficult to prove when inadequate notice
has been given. Even when written noticeisrequired, the agency isn’t lways mandated to give areason
for theremoval. Lack of detail in the notice makesit moredifficult to prepare achallenge. Foster parents
should attempt to gain asmuch asinformation as soon possible after receiving notice. |dedlly, thefoster
parents should communi cate regularly with the caseworker about the case and the permanency planfor
thechild.

The serviceof noticeto thefoster parent may trigger thefoster parent’sresponsibility to take
action. For example, in Texasthefoster parent has 10 daysafter receipt of noticeinwhichto request a
review of theagency’sdecision.

Many statesrequirethe agency to give notice beforethe agency removesachild fromtheir
home. Provisions contained within state statutes sometimesrequirethe agency to givenoticetothechild,
parents, child’sadvocate and other parties, aswell asthefoster parent. When the agency violatesa
foster parent’sright to recelve notice under state statute, thefoster parent should be ableto challengethe
violationin court. However, the ability to chalengeislimited only to the statutory right to recelve notice,
unlessthefoster parent isgranted party statusor the statute specifically providesthat thefoster parent
may challengethe meritsof the placement. That is, thefoster parent may seek the court’sassistanceon
the noticeissue, but may not present evidence on the appropriateness of the changein custody. As
mentioned earlier, thereisnorea remedy for faillureto providenotice, but aleging an agency violationin
court may servethe purpose of aerting the other parties, who have more standing than thefoster parent
to challengetheremoval in court. For example, oncea erted, the child’sadvocate may chooseto present
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Side#44 e. (Slide#44) Indirect accesstothe court
Say, “ Thechild has party statusand thushastheright
to challenge placement decisions. If thechild's
advocate or GAL knowsof animpending movethey
may beabletointervene.”
D. (Slide#45) Best practicesto prevent removal

1. Participatetothefullest extent possiblein permanency
planning

2. Work with the agency
a. Egablishgood communication
b. Consder sendingashort, friendly notetothe case

worker, forinclusoninthechild'sfile, about every
quarter to report on the child’'shealth, school
progress, participationinfamily and community
) events, etc.
@ E  (Slide#46) Ombudsmen

1. Say,“Thereare 27 stateswith ombudsmen programsto
provideresourcesand assistanceto foster parents.”

2. Washington State hasastatute that allowsfoster parents
tofilecomplaintsof retaliation with the state ombudsman
if they fedl that their active advocacy hasbecomeacause
for retdiation by theagency

Trainer Note:

Researchwhether F. Model Program

your statehasan The Foster and Adoptive Parenting Advocacy Center inthe
ombudsman program District of Columbiaprovidesagood working modd of a
and, if so, what its h s or bothindividual

ek Eiee e program that providesadvocacy for bothindividual foster
to make contact. parentsand systemicreform
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evidenceto thejudgethat the child's placement should be maintained. If the noticerequirement is
contained inregulation or policy only, the provision cannot be enforced through acourt, but thefoster
parent may be ableto use other methodsto gain to gain the court’ s assi stance, discussed bel ow.
Some notice requirements specify that afoster parent receive notice only if they have had the child for
aspecified amount of time. For example, in Oklahomathefoster parent isentitled to 5 daysnotice
only if thechild hasresided inthefoster homefor at least six months.

Exceptionsto Notice

All lawsand policiesexempt theagency from providing notice when the agency must remove
thechildin order to protect the child from imminent harm. In such cases, theremoval might lead to
formal chargesof maltreatment, discussed in chapter four of the Legal Resource Manual for Foster
Parents.

Usingthe Satutory Right to Notice

In some states, foster parents have aright to notice of the child’sremoval pursuant to state
statute (as opposed to agency regulation or policy.) It can beargued that within theright to noticeis
animplied right to challengetheremoval. Foster parents should seek aremedy with the court assoon
asbecoming aware of theremoval. It cannot be stressed enough that challengesto aremoval aremore
likely to succeed beforethe child has adjusted to anew placement. The court clerk should beableto
guidethefoster parentsonwhat type of documentstofileto challengetheremoval.

Court vs. Agency Removal
Sometimesit isthe court, not the agency, that decidesto removethechild fromthefoster
home. Usually courts make achangein custody based upon recommendation of one of the parties,
most commonly theagency. If the court ordersthe changein custody, the agency isgenerally not
responsibleto provide noticeto thefoster parents. If thefoster parentswere not present inthe
courtroom, they may havelittleinformation about thereasonsfor theremoval, and little notice before
thechildisactualy removed.

Agency Grievance Procedures
After an agency givesthefoster parent notice, thefoster parent may beentitled to anintra-
agency grievance process. Thefoster parent may havetofileagrievance withinacertain period of
time. If thefoster parent hesitatesand missesthe deadline, they may losetheright tofilefor areview of
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Review

A.

(Slides#47-49) Using thedides, review the outcomesfor
thetraining by soliciting responsesfromtheaudience.
Refresh their memories by adding to thecommentsif the
audience seemsto not remember.

Conclusion

A.

(Slide#50) Say, “ Thisconcludesour seminar on
Dependency Court and Removal of Children. Itisthe
second inaseriesof four developed onthe Legal Resource
Manual for Foster Parents.

Say, “The Legal Resource Manual for Foster Parents is
availablefor free download from the National Foster Parent
Association website or ahard copy may be purchased from
NFPA. Theother trainingsinthisseriesarealso available
fromthe National Foster Parent Association at
www.NFPAinc.org.”

(Slide#51) Thank everyonefor their kind attention and
participation.

Evduaion
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their grievance, soitisbest to notify the agency, both verbally, and inwriting, of thedesireto chalenge
theagency’sremova . Evenif not required, thefoster parent should request review of aremoval decision
inwriting, keeping acopy, to address possi ble questions about whether deadlines have been met.

Thegrievance processtypically includesameeting with the agency staff to discusstheremoval.
Thisprocessislessformal than an administrative hearing, discussed bel ow. Agenciesset their own
policiesdetermining how the meetingsare conducted. | deally, those not involvedintheoriginal decison
will review the agency decision so that acertain degree of impartidity isensured. However, many
regulationsand policiesdo not specify who will overseethe processand makethefina determination.
And, evenwherethe policy clearly setsforth requirements, some agenciesmay not adherestrictly to
their own policy, asdiscussed above.

Stepsfoster parents can taketo maketheir advocacy stronger include: bringing an advocate,
submitting awritten statement, and researching whether the agency must consider certain factorsinthe
removdl.

Most provisionsaresilent on theissue of whether thefoster parent can bring an advocate. An
advocate may be hel pful wherethefoster parent feel sthey aretoo emotional to expressthemselves, or
feel sthe advocate can help thefoster parent get their point acrossmoreeffectively.

Tipsgivenin chapter three of the Legal Resource Manual for Foster Parents regarding
effective presentation of factsto the court a so apply when presenting factsto theagency. A child-
focused and fact-based messageismorelikely to bereceived by the agency, and will help thefoster
parent appear more objective and professional. Preparing awritten statement serves severa purposes.
it hel psthefoster parent organi zetheir thoughts, can be used to jog the memory during the meeting, and
servesasarecord of thefoster parent’s objections.

Knowing whether the procedure requiresthe agency to consider certain factorsintheremoval
will help thefoster parent craft astronger argument. For example, according to the Indianapolicy
manual, the agency must consider specificissuesrelated to how thefoster parentstreat thechild, for
example, whether the child iskept sequestered from therest of thefamily.

Thefoster parent should attempt to learn thereasonsfor theremoval evenif the agency isnot
required to explain them before the meeting. Knowing the agency’ sreasoning ahead of timewill help the
foster parent addressthe agency’sconcerns more effectively.

Some grievance procedures can be appeal ed to an administrativelaw judge, aspecidized judge
who hearsappeal s of agency decisions. Evenif the statedoesn't providefor appeal of agrievance
decision, thefoster parent may consider taking their concerns* up thechain,” to ahigher level of agency
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personnel. Though the agency responseto the grievanceisnot appeal abl e to the dependency court, foster
parentsmay consider S multaneous court action, asdiscussed bel ow.

TheAdministrativeHearing

Somedtatesallow thefoster parent to challengethe agency decisioninan administrative hearing, or
fair hearing, asitissometimescalled. Theright to request an administrative hearing may depend onthe
length of timethechild haslived with thefoster family. Thehearingisheld by an administrativelaw judge
(sometimescalled anALJ), usualy hired by the state. Theadministrativelaw judge servesonly toreview
agency decisions. She does not serve the samefunction asadependency court judge.

Anadministrative hearing istypically held at astate agency office, not inacourtroom. The
proceedingsare heldinformally, though some of the structure of the courtroom may be used. For instance,
thejudge may givethe partiesthe opportunity to make opening and closing statements. Thejudgewill
usua ly accept documentsas evidence, so thefoster parents should bring any documentsthat support their
position. Examplesof useful documentsincludealetter fromthechild stherapist sayingthechildisdoing
well inthefoster home, arecent favorablereport card with positive teacher comments, or past agency case
plansstating the foster homeisagood placement for the child. Too many documents can dilute apositive
message, so it isimportant to carefully choose documentsthat makeimportant points, rather than trying to
admit everything ever written about the case. Upon request, theadministrative law judge may assist the
foster parent in obtai ning documentsin the possess on of theagency.

The partieswill also beallowed to testify, and to bring witnesseswith them. The proceedingsare
typically recorded, creating arecord.

While administrative hearing decisionsare appeal able to astate court, an appellant hasto provethe
agency’sdecisonwasarbitrary and capricious, whichisavery highlegal standard. And the procedure can
be complicated, requiring the assi stance of alawyer. Because of thelikely finality of theadministrativelaw
judge' sdecision, thefoster parent should approach theadministrative hearing very serioudly, and should
preparethoroughly. Foster parentsmay also consider hiring an attorney with experiencein dependency,
foster careand adoption issuesto assist them. If thefoster parent fail sto appear and does not notify the
court of agood reason beforehand, thejudge may issue adefault decision, which essentially meansthat the
agency haswon. So any difficulties attending proceedings should bereported immediately directly tothe
judge’soffice (and not to the caseworker.)
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Foster parents charged with maltreatment of achild may a so be entitled to an administrative
hearing, whichisexplainedin further depthin chapter four.

Accessto Dependency Court When a Child is Removed

Even when pursuing the agency remedies described above when an agency removesor
proposesto remove achild, thefoster parent may also pursue remediesin the dependency court at the
sametime. Asdiscussed in chapter two, foster parentsdo not have the samerightsasparties, so they do
not have automatic standing to seek the assistance of the court. But foster parentsmay be ableto use
thefollowing methodsto gain direct accessto thecourt: using theright to statutory notice, filinga
petition, making amotionto intervene asaparty and requesting aninjunction. Methodsfor gaining
indirect accessto the court include: contacting the child’sadvocate, making areport to the court, and
participating in permanency hearings.

Regardless of themethod, foster parents should keep in mind the rulesabout providing
informationto the court discussed in chapter two. Child-focused and rational argumentswill havea
greater chance of success.

Filinga Petition

A foster parent must have standing in order to fileapetition with the court. If thejudgeallows
the petition to proceed, and does not dismissfor alack of standing, thefoster parent becomesaparty
for the purpose of that proceeding. A foster parent may be abletofile apetition for termination of
parental rights, adoption or custody.

Somestate laws specificaly givethefoster parent theright tofilea TPR petition. For example,
inNew York thelaw statesthat thefoster parent can fileapetitionfor TPR if they have had thechild for
12 months. Somelawsareless specific, but could be used by foster parents. For example, in Florida,
any person who hasknowledge of the alleged factsand believesthemto betrue canfileaTPR petition.

Following through after thefiling of aTPR petition may beimpractical, especialy without help
froman attorney. The court may requirethefoster parent to present their own evidence and maketheir
own arguments (usually, the agency attorney presentsaTPR case on behaf of theagency.) However,
the court might requirethe agency to* adopt” the petition and finishthe case.

Filing for adoptionisonly an option wherethe parents’ rightshave been terminated and the
foster parents haveagenuineinterest in adopting the child. Filing an adoption petition may makethe
court morewilling to allow thefoster parentsto participate asaparty and chalenge placement decisions.
In some states, foster parentsmay be ableto fileacustody petition in order to present evidence onthe

issueof the child’scustody. However, often courtsdo not hear custody petitionswhere adependency
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caseispending. Courtsare often reluctant to grant custody ordersto foster parents, which would give
them additional rightsbeyond those granted by their contract with the agency and those conferred by the
datelegidature.

Filingfor Party Status

Party statusfor foster parentsvariesby state, as discussed in chapter two. Gaining party status
allowsthefoster parent to make argumentsand present evidenceto the court. It also allowsthefoster
parent to apped decisionsof the dependency court, especially important when seeking aninjunction,
explained below. Applying to the court for party statusmay be aconfusing or complicated processfor
foster parents. If foster parentslivein astatethat allowsthemto gain party status, such asCalifornia's
defacto parent status (discussed in chapter 3 of the Legal Resource Manual for Foster Parents), they
should seek that status before an emergency arises. Having party status makesit easier for foster parents
toimmediately approach the court for assistanceif achildisremoved.

In some states, lawsmay grant foster parents an automatic right to party statuswhen the child
haslived inthefoster homeaspecified amount of time. For example, in New York afoster parent who
hashad thechild for 12 months may interveneasaparty inany proceedinginvolving thechild.

Foster parents' right tointervene asaparty derivesfrom specific statelaws. They do not have
the same automatic congtitutional right to due processthat biologica parents have becausethey do not
have aconstitutionally protected liberty interest in their relationship to the child. Foster parentshave had
somelimited successin alleging that they haveaprotected liberty interest in certain Situations. Courtsare
morelikely tofind aliberty interest wherethefoster parent aso hasabiol ogical connection to thechild
or wherethefoster parent has begun adoption proceedings. Generally, courtsarelesswillingto
recognizefoster parent rightswherethebiological parentisstill working on reunification efforts.

If statelaw lacks statutory protections, foster parentsmay haveto rely on Congtitutional Due
Processarguments. Formulating Constitutional argumentsgoesbeyond most non-lawyers’ ahilities.
Retaining alawyer may be necessary wherefoster parentshave no statutory remedies, and they wishto
gaindirect accesstothe court.

Agency vs. Court Removal
Whenit isthe court, not the agency, removing achild, whether because of an agency’s
recommendation, or other evidence presented to the court, the foster parent hasfewer optionsavailable.
Theagency administrative remediesdo not apply to court removals. If afoster parent wasabsent from
court and issurprised by acourt decision, they should attempt to get information to the court as soon as
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possible. A court that hasalready madeadecisionisunlikely to overturnitself without compelling new
evidence. Thisunderscoresthe need for foster parentsto keep the court regularly informed of important
information regarding thechild.
Temporary Injunction or Say of Proceedings

Some agency regulationsand policiesprovidethat once afoster parent challengesaproposed
removd, thechild will remaininthehomeuntil theagency makesafina decison. If thefoster parent fears
theagency will movethe child whilethefoster parent goesthrough proper agency grievance procedures,
they may consider filingamotion for aninjunction, (sometimesalso called astay) whichisacourt order
directing theagency not to movethe child until afinal decisonisissued. Generaly, itisonly partiesthat
havetheright to seek astay, but evenif thefoster parentsare unsurewhether they quaify for party
status, arequest for aninjunction, evenif not sustained by the court, will aert the partiesand the court of
the need for immediate action to prevent removal of thechild.

Indirect Accesstothe Court

The child hasparty statusin achild dependency proceeding, and thushastheright to challenge
placement decisions. Yet, often children’sadvocatesdo not learn of placement changesuntil theagency
hasmoved achild. Sharinginformation with the child’ sadvocate allowsthe advocate to make atimely
decision about whether to challengetheremoval . The child isaparty, so evenif too young to participate,
the advocate can present information to the court, seek an injunction on the child’ sbehalf and present the
child’sposition. If thechildisold enough to expresshimsdlf, thefoster parent should facilitatethechild’'s
communication with the advocate, so the advocate can makeadecision that considersthe child’ swishes,

Making a Report tothe Court
Especiadly if theagency hasnot yet removed the child, making areport to the court can
effectively put the court and other partieson noticethat the child’s placement may change. A proactive
judgemay call ahearing suasponte (on itsown motion) to gather morefactsand determinewhether a
changein placement isinthechild’ sbest interests. However, somejudgesare morelikely to defer to
agency decisionsunless challenged by the parties. Additionally, inaminority of states, statutesdo not
alow judgesto choosethe specific foster home.

Prevention
Participatein Permanency Hearings
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Thefoster parent’ sright to participatein permanency hearingswasdiscussed fully in chapter two.
Permanency hearing participation may beameansof challengingaremoval, if thetiming coincideswiththe
agency’sdecision. But, morelikely, itisapreventive measure. If thefoster parent hasbeenregularly
providing informationto the court, the court and other advocatesin the casewill haveaclearer picture of
thechild’'sstuation, and better ableto formulate an opinion of whether the removal meetsthe child’sneeds.
Hearing regularly from thefoster parent may makethe court morelikely to entertain their arguments,
especidly if the court feel sthefoster parentsknow how to effectively present child-focused information. In
thesamevein, establishing good on-going communi cation with the agency will help prevent theagency from
making removal decisonswithout full informationfrom thefoster parent.

Workingwith theAgency

Foster parents shoul d establish good communi cation with the agency. If the agency hearsfromthe
foster parent only when problemsarise, the caseworkers might tend to see only the negative side of the
placement. Foster parents should use abal anced approach to presenting information.
Caseworkersded with high casdl oads and demandsfrom many different system participants, whiletrying to
make good decisionsregarding the children. Foster parents should be mindful of thelack of timeand
resourcesthat face caseworkersonadaily basis. But that shouldn’t stop foster parentsfrom sharing
information that will help caseworkersstay aware of their cases.

Foster parents should consider sending ashort, friendly | etter to the caseworker every quarter or
50, bringing him up to date on the child’ sheal th, well-being and progress. Including thingslike good school
grades, attendance at family eventsand participationin community activitieswill givethe caseworker a
positive, morethorough picture of the child. Thoseletters should become part of the agency fileand provide
good information to anyone reviewing the casein thefuture. Child welfare caseworker turnover tendsto be
much higher thanin other fields, so an established record for new caseworkers can be very useful during
periods of worker transition.

CasePlanning

Federal law requiresthe child welfare agency to provide case planning to every childinfoster care.
Agencieshold case plan meetingsin conformancewith federa and state requirements. “ Caseplan” may be
referred to by different terms, such as* treatment plan,” “ serviceplan” or “ placement plan.” If possible
under staterules, foster parents should consider attending and participating in case plan meetings. As
mentioned in chapter one of the Legal Resource Manual for Foster Parents, many states, pursuant to their
Program Improvement Plansareincluding foster parentsin case planning. The case planning meeting
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presentsan opportunity for thefoster parent to share and receiveinformation. By providing aforum for
communication, it aso promotes understanding and cooperation among the participants, including the
biologica family and the caseworkers. Theagency often reliesupon information presented at the case
plan meeting to makeimportant decisions. Foster parent input contributesto the quality and thoroughness
of thosedecisions.

In many states, the caseworker hastheright to either acopy of the plan or portionsof the plan.
Thecaseplanisaforma document that is often sent to the court and the other partiesinthe case. The
foster parent should obtain the case plans, if their statealowsit. The plan usually specifiesthe services
whichthefamily and the child will receive. Stayinginformed about the case can hel pfoster parents
formulate specific, pointed questionsfor theagency, rather than requiring the agency to reiterate details
contained inthe caseplan.

Retaliation

Foster parents often fear that the agency will retaliate against them if they assert their rights, ask
for services, expressadesireto adopt, or contradict the agency inany way. Thereareno good statistics
on how oftenretaiation occurs. However, regardiessof how oftenit actually happens, many foster
parents percel ve that agencies often take harsh and punitive measures against foster parents.

Twenty-seven states use child welfare ombudsmen programsto deal with complaintsabout child
welfare agencies. Some states use their ombudsmen programsto provideresourcesto foster parents.
The programsdiffer in their mandates, rolesand functions. Some programsrespond to all complaints
about the child welfare system, while some respond specifically to foster care problems. In some States,
the programsdo not fall under thedirect control of the child welfare agency, allowing for greater
autonomy.

Ombudsmen provideinformation and assistanceto foster parents, but not all programsdirectly
advocatefor them. Some may take on amore neutral, or intermediary role. In contrast, inafew states,
the ombudsman actually has power tofilesuit on behalf of thefoster parent. Anideal programwould
provide advocacy for foster parents, while maintaining decision-making independence from the agency.

A Model Program
The Foster and Adoptive Parenting Advocacy Center inthe Digtrict of Columbiaprovidesagood
working model of aprogramthat providesadvocacy for bothindividua foster parentsand systemic
reform. With private funding obtainedin collaboration with others, including thelocal foster parent
association, the program providesavariety of services. They inform, advise, and directly advocatefor
foster parentswhen necessary. That direct advocacy might include scheduling ameeting with the agency
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to discussconcerns, or perhaps accompanying thefoster parent to court. The program and the agency
maintain agood working rel ationship, and are often ableto resol ve disputes. In addition to
professional, paid advocates, the program al so uses peer advocates, who arefoster parentswith
pecidizedtraining.

When disputes cannot beresolved, and thefoster parent requireslegal counsdl, the program
relieson resourcesthey have developed in the community. The Children’sLaw Center, aswell aslocal
pro bono attorneys provide representation in some cases.

By working closely with partnersin the community and engaging inthoughtful advocacy work,
the program hasbeen successful in gaining important reformsfor foster parents. For example, the
District of Columbia agency policy now requiresthe agency to providethefoster parent with acase-
specific packet of information about thechild.

The program shows how, through the spirit of leadership and collaboration, foster parentscan
risetothelevel of community stakeholder.

Legidation

Washington State recently enacted | egid ation that addressesthe concern that agenciesmay
sometimesretdiate againgt foster parents. Thelaw alowsfoster parentstofile complaintsof retdiation
with the state ombudsman and directsthe ombudsman to identify trendsand mandatesthe agency
devel op proceduresfor responding to recommendati onsfrom the ombudsman’soffice. Thelaw
represents an acknowledgement that foster parents should betreated fairly.

Foster Parent Bill of Rights

Some stateshaveincorporated afoster parent billsof rightsintotheir childwelfarelaw. The
billsvary intheir content and emphasis. Examplesof common provisionsincludethefoster parent right
to betreated with dignity, receivetraining, and know agency policiesand procedures. Current bills of
rights could be strengthened with more specific language addressing important needs of foster parents.
For example, laws providing adequate noticein the case of removals, or alowing for party statusin
certain Situationsto allow foster parentsto participate morefully in court proceedings. A national model
of lawscould provide guidanceto the states on effectivelegidation for foster parents.

Inmogt states, foster parent rightsarelimited. Lawsand policiesregulating their ability to
challenge agency decisionsand fully participateinthe court processaredifficult tofind and use. There
isaneedfor clear laws, proceduresand policiesthat take into account theimportant rolefoster parents
play in children’slives. Whileno child should be maintained in an unsafe home, removalsshould be
given careful consideration, with input fromall the parties, to minimize unnecessary removalsthat could
damagethe child’sdevel opmenta progressand cause unnecessary disruptiontofamilies.
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APPENDI X
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Dependency Court
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NON-EMERGENCY REMOVAL CHECKLIST

(Note: Foster parent associations may wish to gather this state-specificinformation and makeit
availabletofoster parentsintheir state.)

Havel researched statelaw, regulation and policy?

Dol havearight to notice?

Doesthe notice haveto beinwriting?

Am| entitled to reasonsfor theremoval ?

How muchtimedo | haveto respond to the notice?

Must | respondinwriting?

Dol havearight to aninteragency grievance process? \When must | request it?
Can| submit awritten statement?

Can| bring an advocate?

Can| challengethedecision produced by the grievance process?
Aml entitledtoafair hearing (also called administrative review)?
Atwhat point must | request afair hearing?

Must my request for afair hearing beinwriting?

What must | bring with meto the hearing?

O O0OO0OO0OOOOOQOQOOQO O oo g

What can | bring with meto the hearing? (Bear in mind, you may want to bring an advocate or

attorney tothefair hearing)

O

How do | appedl afair hearing decison?What isthetimelimit tofilethe appeal ?

O

Cantheagency removethe child whilethedisputeis pending?

O Istherean ombudsman programin my statethat can help meintheevent of adisputewiththe

agency?



SHOULD | GO TO COURT?

It can bedifficult to get to every court date, especialy if you carefor multiplechildren. In
somecourts, itisnot uncommon to wait for hoursbeforeyour caseisheard. Sometimes, after much
waiting, not much happensin the courtroom. Thereareno hard and fast rulesfor determining when
you should goto court, but following are somefactorsto consider:

What is the purpose of the court date?

It can bedifficult for non-lawyers, even caseworkers, to determinethe purposeof a
particular court proceeding. Some courts schedul e frequent appearancesjust to check on the status
of acase. Oneway to determinewhether asubstantive hearing will occur, (vs. abrief statuscheck) is
tolook at how muchtimeisallotted for thecase. A brief appearancewill typically be scheduled for
15 minutesor so, whileahearing will typically be scheduled for ahalf-hour or more. You canusualy
get that information from the court clerk.

If acaseisscheduled for ahearing, try to determinethe stage of the case, whichwill indicate
theissues onwhichthejudgeislikely torule. For example, at an abuse/neglect hearing, thejudge
will ruleon whether the parent isguilty of maltreatment (refer to chart on the dependency process).
The permanency hearing choosesthe plan based on the needs of the child. Asdiscussed in chapter 3
of the Legal Resource Manual for Foster Parents, foster parentshave animportant roleto play at
the permanency hearing stage.

Do | have an important message for the court?

If you have new information about the child’ s status, you should consider going to court. You
should shareimportant information with the agency and child’'sadvocate. Evenif the caseworker or
advocaterelaysyour messageto the court, thejudgewill most likely have questionsfor you, since
you arethe source of theinformation.

Alsokeepinmindthat evenif you have submitted awritten report, it may be beneficial for
you to attend to ensure thejudge considersyour report and hasaccurately interpreted it. Being there
to clarify pointsand answer questionswill aid the court in making athorough decision.

Is there important information | could get from attending court?

Attending court can beagood way to learn more about the case. By attending court, you
may be ableto learn moreabout the child’sneeds, hisfamily, and other background information. You
may aso gainaclearer understanding of the position of the parties, including theagency.

Will this be a rare opportunity to speak to the judge?

Because of strained resources, in somejurisdictions, casesare scheduled only when
absolutely necessary. If you arein one of thosejurisdictions, you should carefully weigh theneed to
gotocourt. If thejudge makesanimportant decision without the benefit of your input, it may bea
long time before the court hasan opportunity to revisit theissue.



Does the child need your support and assistance?

Aboveand beyond legd strategy, the most important reason for going to court may be
to support your foster child. Even older children sometimesfindit difficult to bethe courtroom,
especidly if they havetotestify. Do not | et other parties discourage you from attending court if
you fed your presencewill helpthechild.

Learn the local practice

You shouldfamiliarize yoursdlf withloca practiceand customs, whichwill helpyou
make decisionsabout attending court. Loca practice and custom can affect how oftenajudge
schedules cases, whether the judge encourages partiesto resol ve disputes, and how thejudge
prefersto receiveinput from foster parents.

If you cannot go to court

If you cannot attend court, but haveinformation to giveto thejudge, be sureto submita
written report, and provide acopy to each party, as discussed in chapter two of the Legal
Resource Manual for Foster Parents. You may consider indicating in your report that you are
unableto appear in court, but would be happy to appear at afuture dateto answer any
guestions, or providefurther information. If you do not attend ahearing and the court does not
hear fromyou, they will assumethat you have nothing important to add, and will proceed
without your input.



TOPTENTIPSFOR TESTIMONY

1. Be clear about what you do know,
do not dwell on what you do not know.

2. Stay calm and try not to take “attacks’ personaly.
3. Slow the questioner down.

4. Do not answer a question you do not understand.

5. Do not let anyone put words in your
mouth.

6. Do not answer ayes or no gquestion if you
are not absolutely certain.

7. Act objective and professional.
8. Havean outline with you.

9. Know approximate dates

or know where to look for them.

10. Tell the judgeif you need to explain sometning- do Not 1€t them
cut you off.

REMEMBER- Nobody LIKES this. Think of why you are doing it.



