
Handout: Tracey Update 
 
Tracey is a 32 year old mother of 4 children all in out of home care. The three 
older children, Rick, 13, Natalie, 8 and Damon, 6 are placed with in a foster home 
for the last 14 months who has expressed interest in adoption. The last child, 
Tanya, born 8 months ago tested positive for cocaine. Tracey has a long history 
of drug addiction, having entered and left drug treatment programs three times in 
the past four years. She is currently in a different foster home. The plan for all 
four children is reunification with Tracey.  
 
You are preparing for your visit with Tracey. The following things have happened 
in the last month.  
 
 
 
Tracey’s children have voiced some concerns about their mother. They are 
worried about their mother staying clean. They remember when she was using 
drugs that they did not eat regularly and they missed a lot of school. Rick is 
especially concerned since he has the strongest relationship with Tracey.  
 
ASFA regulations  
 
Adapted from The New Adoption and Safe Families Act Federal Regulations 
by Debra Ratterman Baker, ABA’s Child Welfare Law Tips 
 
Overview 

 
The U.S. Department of Health and Human Services (HHS) published final 
regulations on the Adoption and Safe Families Act (ASFA) on January 25, 2000. 
While these regulations, for the most part, reiterate the federal statute, they do 
clarify and expand on certain issues. The 74 pages in the Federal Register also 
have extensive commentary to guide state compliance. 65 Fed. Reg. 4020 
(2000) (to be codified at 45 C.F.R. §§ 1355, 1356 & 1357)  

Time Periods 
 

The regulations use two different starting points in defining requirement time 
periods: actual removal and foster care entry. Actual removal is the date the child 
is removed from the home. A child "enters foster care" the earlier of:  

• The date the court found the child neglected or abused.  
• Sixty days after the child's actual removal.  



45 C.F.R. § 1355.20(a)  
 

Requirement Deadline Starting Date 

Case Plan 60 days Actual Removal 

Reasonable Efforts to Prevent Removal 60 days Actual Removal 

Six-Month Periodic Review 6 months Foster Care 
Entry 

Permanency Hearing 12 months Foster Care 
Entry 

Reasonable Efforts to Finalize Permanency 
Plan 

12 months Foster Care 
Entry 

Mandatory Termination Petition Filing 15 of the last 22 
months 

Foster Care 
Entry 

The commentary clarifies that states are free to choose to hold these hearings 
earlier. For example, a state may run all time periods from actual removal.  

A child may already be living with a relative when the state intervenes. The 
agency may decide the child should remain with the relative with that relative as 
the child's foster parent. In this situation, the child is "constructively removed" for 
time period requirements even though the child does not change homes. The 
date of constructive removal by court order is used as the date of actual removal. 
45 C.F.R. § 1356.21(k)  

"Contrary to Welfare" Findings 
 

A court finding that "continuation in the home is contrary to the welfare of the 
child" must be made at the first court ruling on the child's removal, even if 
temporary. If it is not made at this hearing, the child's "stay in care" is ineligible 
for Title IV-E. In other words, it cannot be remedied by a finding at a later 
hearing, unless the child has returned home and a new placement in foster care 
is necessary. 45 C.F.R. § 1356.21(c)  

Contrary to welfare findings must be "detailed" and be in the court order or 
hearing transcript. Affidavits, nunc pro tunc orders, or orders simply referring to a 
state law requiring such findings for removal do not meet this requirement. 45 
C.F.R. § 1356.21(d) The finding does not have to follow the exact wording of the 
federal statute. For example, a finding that placement is in the child's best 
interests is okay.  



 

Reasonable Efforts 
 

A court finding that "reasonable efforts have been made to prevent the child's 
removal from home" must be made within 60 days of the child actual removal 
from home. If it is not made within this period, the child's entire "stay in care" is 
ineligible for Title IV-E. 45 C.F.R. § 1356.21(b)  

The court must also make a finding that the agency has made reasonable efforts 
to finalize a permanency plan. The permanency plan may be to reunify the family 
or secure the child a new permanent home. In other words, the regulations have 
consolidated these two reasonable efforts findings into one. The finding is based 
on the agency's permanency plan at the time of the hearing, not on a prior plan 
the agency has abandoned.  

This finding must be made within 12 months from when the child "enters foster 
care," presumably at the permanency hearing. It must then be made every 12 
months to retain Title IV-E for the child. A negative, insufficient, late, or missing 
finding means the child is ineligible for Title IV-E until the court makes a positive 
finding.  

The court may find that a lack of efforts is reasonable, such as when there is no 
safe way to make efforts to prevent removal. Reasonable efforts findings must be 
detailed-they must include relevant case facts. These findings must be in the 
court order or hearing transcript. Affidavits, nunc pro tunc orders, and orders 
simply referring to state laws requiring reasonable efforts for removal do not meet 
the requirement. 45 C.F.R. § 1356.21(d)  

The exact wording of the federal statute does not have to be used as long as the 
findings make clear that the agency made reasonable efforts.  

Aggravated Circumstances 
The court may waive reasonable efforts to reunify if it finds aggravated 
circumstances. If reasonable efforts are waived, a separate reasonable efforts 
finding is not required.  

The regulations clarify that the court must waive reasonable efforts if a parent 
has been convicted of an enumerated felony. However, if criminal proceedings 
are pending or under appeal, the court has discretion to determine if it is 
reasonable to proceed with reunification. This decision is based on the child's 
developmental needs and the length of time before the criminal proceedings or 
appeal will be resolved. 45 C.F.R. § 1356.21(i)  

Permanency Hearings 



The permanency hearing is a state plan requirement. It is not a Title IV-E 
eligibility requirement. If the state fails to hold a permanency hearing for a child, it 
is out of compliance with the state plan. However, the child remains eligible for 
Title IV-E. 45 C.F.R. § 1356.21(h) The permanency hearings must be held by a 
court or a court-approved administrative body that is not under the supervision or 
direction of the state agency. 45 C.F.R. § 1355.20(a)  

A full hearing is required. Paper reviews, ex parte hearings, agreed orders, and 
hearings not open to parental participation are not permanency hearings.  

The regulations clarify that the court may order reunification as the permanent 
plan at this hearing if:  

• The parents have been diligently working toward reunification.  
• Reunification is expected in a time frame consistent with the child's developmental 

needs.  

The agency may change the child's permanency plan at any time. It does not 
have to wait for the permanency hearing to do so. It does not need to get court 
approval of the change. 45 C.F.R. § 1356.21(b)(2)  

Guardianship 
Like ASFA, the regulations define a "legal guardianship" as a judicially-created 
relationship between the child and caretaker that is permanent and self-
sustaining. It must transfer the child's protection, education, care and control, 
custody, and decision-making to the caretaker. The caretaker does not have to 
be a relative. States are not required to adopt the statutory definition into their 
law. 45 C.F.R. § 1355.20(a)  

Guardianship subsidies may not be paid out of Title IV-E monies unless the state 
has received a federal waiver. However, this does not preclude states from 
funding guardianship subsidies.  

Trial Home Visits 
Child welfare agencies may continue to receive Title IV-E for children with 
parents on "trial home visits." These visits can be for no more than six months 
unless the court authorizes them for a longer period. The court order must 
explicitly extend the trial home visit-a court hearing continuance is not sufficient. 
45 C.F.R. § 1356.21(e)  

If the trial home visit exceeds six months without court authorization, then the 
child's return to care is considered a new placement. To establish Title IV-E, new 
"contrary to the welfare" and "reasonable efforts to prevent removal" findings 
must be made.  

Termination of Parental Rights 



While the child is on a trial home visit, the "clock stops" for the mandatory 
termination petition filing deadline ("15 of the last 22 months"). For example, if 
the child is in foster care for 10 months, then goes home for a trial home visit, the 
deadline for filing a termination will be five months after the child returns to foster 
care. However, if the trial home visit is over seven months long, the clock starts 
over. Runaway episodes also stop the clock. 45 C.F.R. § 1356.21(i)  

The state has discretion to file a termination petition whenever it is in the child's 
best interests. The "15 of the last 22 months" is a maximum, not a minimum. 
States have the option of making the child's length of stay a termination ground, 
but are not required to do so. The agency must file a termination within 60 days 
of a judicial determination that:  

• The child is an abandoned infant.  
• Reasonable efforts are not required because the parent's felony conviction.  

The agency must begin the adoptive family search and approval process when it 
files the termination petition.  

Compelling Reasons 
The term "compelling reasons" is used in two different provisions in ASFA:  

• The agency may determine it has a "compelling reason" not to file a termination petition 
within the "15 of the last 22 months" time period.  

• The court may determine at a permanency hearing that there is a "compelling reason" 
that reunification, adoption, guardianship, and relative placement are not the child's best 
interests. If it makes such a finding, it may order "another planned permanent living 
arrangement" for the child.  

45 C.F.R. § 1356.21(i)  

"Compelling reasons" not to file a termination petition must be considered on a 
case-by-case basis considering the individual circumstances of the child and 
family.  

The commentary gives examples of "compelling reasons:"  

• Adoption is not the appropriate permanency plan for the child.  
• There are no grounds to file a termination petition.  
• The child is an unaccompanied refugee minor.  
• An international legal obligation or compelling foreign policy reasons would preclude 

termination.  

These examples are just illustrations. The state may not specify categories of 
children for whom filing a termination petition is not appropriate.  

The compelling reason must be documented in the case plan. This is an agency 
decision-court approval is not required. The agency does not lose federal funding 



even if the court disagrees.  

This decision is only required to be made once. Review at subsequent hearings 
is recommended, not required.  

The commentary also gives examples of "compelling reasons" for a court to 
order "another permanent planned living arrangement:"  

• An older teen who specifically requests emancipation as his or her permanency plan.  
• A child who has a significant bond to a parent unable to care for the child because of an 

emotional or physical disability. The foster parents are willing to raise the child and 
facilitate visitation with the parent.  

• An Indian child for whom the tribe has identified another planned permanent living 
arrangement.  

The state may not identify a specific category of children who are excluded from 
one or more permanency options. For example, it cannot categorically exclude 
delinquents from being considered for adoption. 45 C.F.R. § 1356.21(h)  

Responsibility for Placement 
For Title IV-E eligibility, the public child welfare agency must have "responsibility 
for the child's placement and care." This means that the agency decides the 
child's specific placement, not the court. If the court orders the child into a 
specific placement, the child is ineligible for federal matching funds. 45 C.F.R. § 
1356.21(g)  

Foster Family Home 
All foster family homes, including relative homes, must meet the same licensing 
standards. Any state that has separate standards for relative homes will have six 
months to come into compliance with this requirement. The commentary does 
allow states to waive some non-safety standards, such as square footage 
requirements, for relatives. 45 C.F.R. § 1355.20(a)  

The regulations allow states to claim Title IV-E from the date the foster parent 
satisfies all licensing requirements, even if the actual license has not yet been 
issued. However, the license must be issued within 60 days.  

Criminal Records Checks 
ASFA requires states to run criminal records checks on potential foster and 
adoptive parents. States may opt out of this requirement. 45 C.F.R. § 1356.30  

To opt out, the state must adopt legislation or the governor must send HHS a 
letter. States who opt out must still document they considered safety issues in 
licensing a foster or adoptive parent.  

States who do not opt out must document they made criminal records checks for 
all foster and adoptive parents licensed after November 19, 1997 (the effective 



date for ASFA). States do not have to go back and make these checks on those 
approved before this date. Checks are required for foster and adoptive parents 
only, not on other household members.  

The state cannot license anyone convicted of a violent felony. It also cannot 
license anyone convicted of a drug-related felony in the last five years. "Drug-
related felonies" include alcohol-related felonies.  

This is both a Title IV-E state plan and child eligibility requirement. The state 
cannot claim Title IV-E funds for a child placed with a foster parent with any of 
the enumerated convictions.  

Foster Parent Rights 
ASFA gives the child's caregiver a right to notice and an opportunity at any 
hearing on the child. It does not require states give foster parents "party" status. 
45 C.F.R. § 1356.21(o); 45 C.F.R. § 1355.34(b)(2)(v)  

The regulations require this notice to be "timely" and to be given for permanency 
hearings and six-month periodic reviews. They do not prescribe how to notify the 
foster parents, but recommends the same procedure as for parties.  

The regulations do not define "opportunity to be heard." However, the 
commentary states that foster parents do not have a right to appear at the 
hearing as long as they can give input to the court, such as through a written 
submission.  

Delinquents in Foster Care 
The regulations clarify that delinquents and status offenders placed in Title IV-E 
eligible placement must meet the same requirements as dependent children. The 
child welfare agency does have flexibility to do appropriate individual case 
planning. 45 C.F.R. § 1356.21  

A delinquent or status offender "enters foster care" 60 days after the child is 
removed from home. The only exception is when a child is first placed in 
detention and then moved to foster care: the time period runs from the date the 
child is placed in a Title IV-E eligible placement.  

There must be a "contrary to the welfare" finding at the first hearing on the actual 
removal. However, a finding that "continuation in the home is contrary to the 
interests of society" is not acceptable for Title IV-E eligibility.  

Voluntary Placements 
The same requirements apply whether the child's placement is involuntary or 
voluntary. A child in voluntary placement "enters foster care" 60 days after actual 
removal. The agency has no affirmative duty to notify parents who voluntarily 



place a child of ASFA requirements. 45 C.F.R. § 1356.22  

Indian Child Welfare Act 
The regulations clarify that Indian children must meet the same requirements as 
other dependent children. States must still meet Indian Child Welfare Act (ICWA) 
and nothing in the regulations supercedes ICWA.  

The definition of "foster family home" includes foster parents living on or near an 
Indian reservation who are licensed or approved by the tribe. "Child care 
institutions" also includes those facilities licensed by the tribe. 45 C.F.R. § 
1355.20(a)  

One example of a "compelling reason" mentioned in the commentary is an Indian 
child for whom the tribe has identified another planned permanent living 
arrangement. 45 C.F.R. § 1356.21(h)  

Tribes are encouraged to form agreements with states to receive Title IV-E 
monies. However, all Title IV-E funds must go through state agencies, not 
directly to tribes. Under such agreements, a tribe may have "responsibility for a 
child's placement and care."  

Tribes do not have authority to adopt their own definitions of "aggravated 
circumstances." However, if a tribe has responsibility for the child's placement 
and care, it could determine there is a "compelling reason" not to file a 
termination petition. However, it may not categorically exempt children-it must 
make the determination on a case-by-case basis.  

Multiethnic Placement Act 
The Multiethnic Placement Act (MEPA) prohibits discrimination based on race, 
color, or national origin in foster care or adoptive licensing and child placement. 
States may not routinely consider ethnicity in placement decisions. 45 C.F.R. § 
1355.38  

HHS will impose penalties on a state for individual violations determined by a 
court finding or Justice Department investigation. States may lose from two to 
five percent of fiscal year Title IV----E funds based on the number of violations.  

If a state agency has a statute, regulation, policy, procedure, or practice that, on 
its face, violates MEPA, it has six months after HHS notification to remedy this 
violation before penalties are imposed. It must submit a corrective action plan 
which must be approved by HHS. Private agencies that violate MEPA must 
return all federal foster care and adoption funds to HHS.  

States do not violate MEPA by:  

• Making special recruitment efforts for minority foster and adoptive parents.  



• Using a relative placement preference.  
• Following Indian Child Welfare Act requirements.  

Effective Date 
The final rule went into effect March 27, 2000. For certain new requirements, 
states have 12 months from this effective date to comply. These include:  

• The consolidation of the finding on reasonable efforts to reunify the family and the finding 
on reasonable efforts to secure the child another permanent home into a single finding on 
reasonable efforts to "finalize a permanency plan."  

• The permanency hearing requirement for children who were formerly exempt-children in 
long-term foster care and preadoptive homes.  

 


